INDEX. 


ACCOUNT. 


1. General charge ; when this court will presume the giving of justified 
by the evidence.—When the bill of exceptions states that the 
‘* plaintiff introduced his verified account, and this being all the 
evidence,’’ the court gave a general charge in his favor; this 
court will presume, in the absence of anything to the contrary in 
the record, that the evidence justified the charge. Hyde v. 
Adams, 111. 


ADVANCES TQ MAKE CROP. 


1. Advances to make crop ; what articles are within statute.—Fertilizers 
not being among the articles specially mentioned in the statute 
(Code, § 3286), a written instrument executed in consideration of 
a horse advanced or sold on credit, which declares that, without 
such advances, it would not be within the power of the maker to 
procure the necessary ‘‘ teams, provisions, farming implements 
and fertilizers to make a crop,’’ does not create a statutory lien, 
though it may have effect as a mortgage, Boyett & Wimberly v. 
Potter, 476. 


ACTION. 
Joint Action, See PL. AND Practice, 4. 


. Action ; legal injury the basis of. —An act can not be the foundation 
of an action, unless it constitutes a legal injury; and what one 
man has a right to do, another can have no right to complain of. 
Bellinger & Ralls v. Glenn, Brockway & Co., 190. 

. In an action on a promissory note by payee against maker—A com- 

laint in the form prescribed by the Code (Form No. 4, page 701) 
is sufficient to support a judgment by default. Beggs & Son v. 
Arnotie, 179. 

. Action by trustee, without sanction of court.—Although trustees, 
when officers of the Chancery Court, may not have the right to 
institute an action at law without first obtaining the sanction of 
the court; yet it may be doubted whether the defendant can in- 
terpose this objection in defense of the action, and it certainly 
can not be raised for the first time in the appellate court. Smith 
v. Inge, 283. 

. Action by married woman on note payable to herself.—In an action 
by a married woman in her own name, on a promissory note 
payable to herself, a plea averring that the note ‘‘ was given for 
certain accounts transferred to plaintiff directly by her hus- 
band,’”’ but not averring that the transfer was made during 
coverture, does not negative the fact that the note is held as part 
of her statutory estate, and is fatally defective. Wofford v. 
Baker, 303. 
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Action consolidated by order of court.—When several actions are 
pending at the same time, in the same court, and between the 
same parties, for alleged breaches of the same continuing or un- 
rescinded contract, they may be consolidated (Code, § 3024) by 
order of the court. Wilkinson v. Black, 329. 


. Election of remedies by discharged employee.—When a servant, or 


other person employed, is discharged without legal cause, before 
the expiration of the stipulated term, -he has an election of reme- 
dies; Ist, he may treat the contract as rescinded, and sue on a 
quantum meruit for work actually performed ; 2d, he may sue fora 
breach of the contract, and recover damages for the breach up 
to the time of the trial; or 3d, he may wait until the expiration 
of the stipulated term of service, and sue for the agreed wages 
for the entire term. Jb. 329. 


. When action brought for separate installments ; when for entire term. 


If the wages are payable in installments, monthly or otherwise, 
the plaintiff may bring a separate action for each installment as 
it falls due; but if the action is not brought unti! after the expi- 
ration of the entire term, or if the entire term expires before the 
trial, the measure of damages is, prima facie, the stipulated wages 
for the entire term. Jb. 329. 

When defendant may reduce amount of plaintiff’s recovery.—The de- 
fendant may, without regard tothe form of action, reduce the 
amount of the plaintiff’s recovery, by showing that, after his dis- 
charge, he obtained other empioyment, or might have obtained it 
by the exercise of reasonable diligence ; but, though the plaintiff, 
suing on the contract, and claiming the entire wages for the term, 
is required to aver his readiness and willingness to perform, his 
right of recovery can not be defeated by showing that he engaged 
in other business during the residue of the term. (Overruling 
dictum in Holloway v. Talbot, 70 Ala. 392.) Jb. 329. 


. Nature of employment a required to accept.—The plaintiff is 


not required to accept an offer of other employment, unless it is 
of the same general nature as that from which he was discharged, 
and in the same neighborhood. Jb. 329, 

When action lies for money had and received.—An action for money 
had and received is an equitable remedy, and lies whenever the 
defendant has received money which in good conscience belongs 
to the defendant; and neither privity of contract, nor an express 
promise to pay, is necessary to maintain it. Boyett & Wimberly 
v. Potter, 476. 

Same.—When the name of a third person is inserted as mortgagee 
by mistake, caused by using a merchant’s printed form without 
erasing his name, and the personal property conveyed afterwards 
comes into possession under a junior mortgage, and is sold by 
him, a person claiming by transfer and assingment from the first 
mortgagee may maintain an action against him for money had 
and received. Ib. 476. 

In what county action may be brought : who is householder.—An un- 
married man, who rents and occupies a room as a sleeping apart- 
ment,- taking his meals elsewhere in the city or town, is not a 
householder in the meaning of the statute (Code, § 2928), which 
—— an action against a freeholder except in the county of 

is residence. Katzenburg v. Lehman, 512. 

When action lies generally ; contributory negligence as defense.—The 
statute which gives an action for damages to the personal repre- 
rentative of a , eatin” person, whose death was “ caused by the 
wrongful act or omission of another,’’ is limited to cases In 
which the deceased person himself, if death had not ensued, 
might have maintained an action for the omission (Code, § 2641), 
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14. 


15. 


17. 


and since contributory negligence on the part of the deceased 
would have been a complete defense to an action by him, it is 
equally a defense to an action by his personal representative. 
King v. Henkie, 505, 


Same ; retailer selling or giving liquor to intoxicated person, result- 


ing in death.—Although a retailer of spirituous liquors, who sells 
or gives liquor to an intoxicated person, known to him to bea 
person of intemperate habits is guilty of a misdemeanor, (Code, § 
4205); yet he is not liable to a statutory action at the suit of the 
personal representative, though death ensued immediately after 
the liquor was drank, since the act of selling or giving the liquor 
is not the immediate cause of the death; and if that act were 
within the purview of the statute, the contributory negligence of 
the decedent himself would be a defense to the action. Jb. 505. 


ACTION FOR FALSE IMPRISONMENT. 


Arrest by town marshal for breach or attempted breach of peace ; 
prisoner has no right to select officer before whom he will be tried.—A 
—— arrested by a town marshal, for a breach or attempted 
»reach of the peace committed in his presence, has no right to 
select the officer before whom he will be tried, nor can he object 
to being brought to trial before the mayor or intendant of the 
town. Hays v. Mitchell, 183. 


. Actual breach of the peace not necessary to justify arrest by marshal ; 


may act on appearances, and arrest to prevent threatened breach. 
In the performance of his duty to prevent threatened breaches of 
the peace, a town marshal, or other municipal police officer, may 
act on the reasonable appearance of things, pot | make arrests be- 
fore an actual breach of the peace is committed; and he may jus- 
tify on the ground of such reasonable apprehension of violence, 
when sued for the arrest. Jb. 183. 

Action ; legal injury the basis of.—An act can not be the founda- 
tion of an action, unless it constitutes a legal injury; and what 
one man has a a to do, another can have no right to complain 
of. Bellinger & Ralls v. Glenn, B. & Co., 190. 


ADVERSE POSSESSION. 


1. 


2. 


See EsectMent, 3 (p. 304); See Cuancery PLeapine & Prac- 
TICE, 29 (p. 296). 


(Adverse possession perfects title)—Uninterrupted possession by 
defendant and his vendor, for twenty-eight years before suit 
brought, under written claim of title, accompanied by the usual 
acts of ownership, ‘‘perfects a title against all the world, unless 
there be a claimant armed with a paramount title, yet so circum- 
stanced that he could not assert his title until the occurrence of 
an event which has happened within less than ten years before 
the commencement of the suit.’’ McQueen v. Logan et al., 304. 

Permanent improvements, and liability for rents ; adverse possession 
for three years, and possession under color of title-—When the de- 
fendant is in possession under color of title, has had adverse 
possession for three years, and has erected permanent improve- 
ments (Code, §§ 2951-54, 2966), he may waive his claim for im- 
provements, and restrict his liability for rents to one year next 
before the commencement of the suit; or he may claim the full 
value of his improvements, and waive his right to claim a re- 
stricted liability for rents; but he can not restrict his liability for 
rents, by pleading possession under color of title, and set off the 
value of the improvements erected against the rent for the 
limited period. Dobbs v. Hairston, 594. 
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AGENCY. (PROOF OF). 


See Hitt, Fontatwe & Co. v. Hetton, 528; DECLARATIONS oF 
Aacent, Ib. 528. 


ALIMONY. 


See Cuancery II. PLEADING AND Practice 1, (p. 97); See, also 
Ib, 16, (p. 225). 


AMENDMENTS. 





1. Amended complaint ; statute of limitations.—When an amended 
count does not introduce a new cause of action, but merely va- 
ries the allegations as to the cause of action set out in the origi- 
nal complaint, the statute of limitations is not available as a 
defense, unless the bar was complete at the commencement of 
the suit; as where the original complaint claims damages on ac- 
count of injuries sustained by plaintiff in falling from a platform 
at a railway station, by reason of the company’s failure to pro- 
vide a light, and an amended count describes the platform and 
steps with particularity, showing the necessity for a light on ac- 
count of their dangerous condition. Ala. G. S. Railroad Co. v. 
Arnold, 600. 


See PLEADING AND PRACTICE. 


APPEAL. 


See Error AND APPEAL. 
ARBITRATION AND AWARD. 


1. Arbitration ; submission to, at common law.—At common law, a 
submission to arbitration was not required to be in writing ; and 
such mode of arbitration is not affected by statutory provisions. 
Ehrman v. Stanfield, 118. 

2. Award of sum of money without fixing day of payment ; how con- 
strued.— When a sum of money is awarded in favor of one party 
against the other, and no day ‘of payment is fixed, it is construed 
payable instanter ; and not being paid on delivery of a copy, an 
action may be brought on the award. Jb. 118. 

Award ; scope and conclusiveness of.—The matter submitted to arbi- 
tration being ‘‘the disputed question of damages arising from an 
injunction sued out by one party against the other,” if the sub- 
mission includes the two questions of liability and amount of dam- 
ages, the award is equally conclusive of both, unless impeached 
for good cause; if only the question of amount, the liability is 
conceded ; and in either case, the papers in the injunction suit, 
being only relevant to the question of liability, are not compe- 
tent evidence in an action on theaward. Jb. 118. 

4. Same.—If the penalty of the injunction bond be the limit of the ° 
arbitrators’ authority in amount, and their award is in excess of 
that sum, it not being shown that any matter outside of the sub- 
mission was considered by them, the award is not void in toto ; 
but, the excess being remitted by plaintiff, he may have judg- 
ment for the residue. Jb. 118 

5. Submission to arbitration by partner.—One partner has no right, 
without the concurrence of his co-partner, or against their objec- 
tion, to submit a pending suit to arbitration; and such submis- 
sion by him, and an award rendered under it, are no defense to 
the action. (Overruling Cochran v. Cunningham, 16 Ala. 448.) 
Fancher Bros. v. Bibb Furnace Company, 481, 
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ARBITRATION AND AWARD—Continued. 


6. Award without order of court ; no appeal from.—An award made 
by arbitrators in a cause pending in the Circuit Court, without an 
order of said court, will not be entered as the judgment of the 
court; and an appeal from the action of the judge, in refusing to 
enter it as such, is unauthorized by the statute, and will not lie. 
Bell v. Sampey, 372. 

7. Mandamus refused on the authority of Ex parte Dudley, 79 Ala. 
Ex parte Bell, 372. 


See Awarp, 372. 
ASSIGNMENT. 


1. General assignment ; what constitutes—A mortgage given by a 
debtor to one of his creditors will be declared a general assign- 
ment at the instance of the others (Code, § 2126), if it conveys 
substantially all of his property that is subject to the satisfaction 
of his debts; but the burden of proof on this issue is on them. 
Ordway & McGuire v. White Handley et al., 244. 

2. Same ; evidence sufficient to entitle complainants to decree.—The only 
evidence being that of the debtor himself, who testifies that, at 
the time the mortgage was executed, he owned no other land 
than his homestead, besides the tract conveyed by the mortgage, 
and that his personal property was not worth one thousand dol- 
lars, this is sufficient to entitle the complainants to a decree. Jb. 
244. 

3. Same ; mortgage operating as general assignment.—A mortgage con- 
veying substantially all of a debtor’s property, though given to 
secure a debt contemporaneously contracted, was declared and 
enforced as a general assignment, enuring to the benefit of the 
creditors equally (Code, § 2126), prior to the amendment of that 
statute, which excepts them from its operation (Sess. Acts 1882- 
83, p. 189); and the amendatory law, not clearly appearing to 
have been intended to be retroactive in its operation, will not be 
construed to apply to mortgages executed prior to its enactment. 
Warten v. Mathews, 429. 


ATTACHMENT. 


1. Attachment ; when writ not necessary to be signed or certified by offi- 
cer issuing it.—If an affidavit for an attachment is in fact made 
before the officer who issues the writ, it is not necessary that it 
shall be signed or certified by him; and a plea in abatement, 
‘because it was not signed by the clerk,’’ presents an immaterial 
issue. Hydev. Adams, 111. 

2. Attachment bond ; when indorsement of approval by clerk not necessa- 
ry.—lf an attachment bond is in fact approved by the clerk, filed, 
and the attachment issued on the faith of it, it is not necessary 
that his approval shall also be indorsed on it. Jb. 111. 

3. Remission by plaintiff in attachment of portion of his recovery ; when 
claimant can not complain.—The claimants of property attached 
can not complain of the action of the court in requiring the plain- 
tiff to remit a portion of his recovery, as the only alternative to 
granting a new trial, since they can not possibly be injured by it. 
Higginbotham v. Clayton & Webb, 194. 

4. Title of purchaser at sheriff’s sale under judgment in attachment re- 
lates back to levy of attachment.--A purchaser at sheriff’s sale, 
under a judgment in an attachment case, acquires a title which 
dates back to the levy of the attachment, and overrides an inter- 
mediate conveyance by the defendant. Striplin & Co, v. Cooper 
& Son, 256. 

40 
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5. Same (this case.)—Where the owner of a homestead, having made an 
executory sale, in which his wife did not join, afterwards removed 
from the premises, aud, an attachment was then levied on the 
land; a purchaser at the sheriff’s sale, under the judgment in the 
attachment, sale, acquires a title which must prevail over that of 
an assignee of the title-bond, to whom aconveyance was exe- 
cuted after the levy of the attachment. Jb. 256. 

6. Sufficiency of affidavit.—In an affidavit for an attachment, while it 
is not permissible to state two or more grounds in the alternative, 
or disjunctively, two or more grounds may be stated cumula- 
tively, or conjunctively, when they are not inconsistent with each 
other. Smith v. Baker, 318. 

7. Same.—That the defendant in attachment is about to dispose of his 
property fraudulently, that he has fraudulently disposed of a part 
of his property, and that he has money, property, and effects, 
liable to satify his debts, which he fradulently withholds, are not 
inconsistent grounds for suing out the writ, and may be stated 
conjunctively in the affidavit. Jb. 378. 

8. Personal property levied and replevied not subject to subsequent levy. 
It is settled law in this State that personal property levied on by 
attachment or execution, and replevied, is in the custody of the 
law, and is not subject to levy by junior attachment or execution; 
and if a second levy is made, it will be vacated, on motion, by the 

arty in interest. Powell v. Rankin & Co., 316. 

9. Measure of damages.—In an action against a sheriff and his sure- 
ties, for levying an attachment against a third person on plain- 
tiffs goods, there being no aggravating circumstances, the 
measure of damages is the value of the goods at the time they 
were taken, with interest to the day of thetrial. Jb. 316. 

10. Transfer of goods after levy.—If the goods belonged to the plaintiff, 

' and were in his possession at the time the attachment was levied 
on them, his subsequent sale of them to a third person does not 
affect his right of action for the wrongful act. Jb. 316 





BAILOR AND BAILEE. 


1. Relation of bailor and bailee.—1lf the goods are delivered by the 

oe so wrongfully receiving them to another carrier, on whom 
e afterwards gives plaintiff an order for them, and this carrier, 

accepting the order, and receiving the charges for freight, agrees 

to deliver them to plaintiff on demand; this creates between 

— the relation of bailor and bailee. Young v. E. Ala. R’way 
'o. 100. 

2. Bailee can not set up title in third pase, but may deliver to rightful 
owner.—As a general rule, the bailee can not set up the title of a 
third person, in defense of an action by his bailor; but, if the 
bailor in fact had no valid title, the bailee may deliver the goods 
tq the rightful owner on demand, or hold them subject to his 
order on notice and demand, the onus of proving that defense 
resting on him. Young v. E. Ala. R’way Co. 100. 

3. Lien of bailee, and liability for negligence.—The proprietor of a gin- 
nery has a lien on cotton delivered to him to be ginned, for his 
services in ginning it, and is entitled to retain the possession 
until his charges are paid, but, if his lien has been discharged, 
and the property is not forthcoming on demand, the onus is on 
him to prove that it perished, was destroyed, lost or stolen, al- 
though he had exercised ordinary diligence in preserving it; and 
his liabllity extends equally to the acts of his agent in charge, or 
of a subsequent lessee of the ginnery. Toney v. Spragins, 541, 











INDEX. 627 


BANKRUPTCY. 


2. Limitation of suit by assignee in bankruptcy ; fraudulent conceal- 
ment.—When an assignee in bankruptcy files a bill (or cross- 
bill) in equity, for the purpose of enforcing a right or claim which 
had accrued more than two years previously, a general averment 
of fraudulent concealment is not sufficient to avoid the statutory 
bar (U. S. Rev. Stat., § 5057): he must aver the facts constitu- 
ting such fraudulent concealment, and show how or when he 
first came to a knowledge of the facts which put him on inquiry. 
Toney v. Spragins, 541. 


BILL OF EXCEPTIONS. 


1. Documents not identified as parts of the bill of exceptions not consid- 
ered.—Written documents copied into the transcript can not be 
considered by this court for any purpose, unless so described and 
identified as to become a part of the bill of exceptions. Stapp v. 
Wilkinson, 47. : 

. Bill of exceptions ; agreement of counsel can not operate as.—An 
agreement of counsel can not operate as a substitute for a bill of 
exceptions. Clark v. McCrary, 110. 

3. Same ; when court can not revise charge or judgment in absence of. 
The cause being submitted to the court on an agreed statement of 
facts, in which it is stipulated that the court shall, on the ad- 
mitted facts, give a general charge in favor of either party, and 
render judgment as on verdict; that the party against whom he 
decides shall have an exception to the charge, and may prosecute 
an appeal; this court can not revise the charge or judgment, in 
the absence of a bill of exceptions properly signed. Jb. 110. 

. Bills of exceptions ; signed after adjournment of term.—A presiding 
judge has no authority to sign a bill of ¢xceptions after the ad- 
journment of the court for the term at which the exceptions were 
aay except by the written agreement of counsel. Loosse v. 

ogel, 308. 

5. Rule for computing time in which act to be done.—The rule for com- 
—_ the time within which an act is stipulated to be done, is 
to exclude the first day and include the last. An agreement that 
a bill of exceptions might be signed within sixty days after the 
adjournment of court, adjournment being on May 2d, the sixty 
days expired on the Istof July following. Jb. 308. 


ro 
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BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Same.—The drawees of a bill of exchange can not maintain an ac- 
tion against the holder, for having the bill protested after waiver 
of protest by the drawer and indorsers. Bellinger & Ralls v. 
Glenn, Brockway & Co., 190. 

2. Waiver of protest ; holder may protest notwithstanding.—Notwith- 
standing a waiver of protest, the holder of a billof exchange may 
have it protested, if he desires to claim the statutory damages for 
non-acceptance or non-payment. Jb. 190. 

. Negotiable paper ; when holder entitled to protection—When the 
consideration of a note is the sale and assignment of a patent 
right, and the payee obtains the possession by fraud without mak- 
ing the assignment, the fraud is available as a defense to the 
maker, as against the payee, or in the hands of a transferree if 
the note is not sagetielie: but, if the note is negotiable, and is 
transferred before maturity, for valuable consideration, and ine 
the usual course of business, the holder is entitled to protection. 
Wildsmith v. Tracy, 259. 


Ls 
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BILLS CF EXCHANGE AND PROMISSORY NOTES—Continued. 


4. Same ; duty of purchaser for valuable consideration, before maturit 

The purchaser of a negotiable note, before maturity, and for val 
uable consideration, is not bound to inquire of the maker whether 
there is any defect in it, or defense against it; but is entitled to 
protection, unless there was bad faith in his purchase or such 
gross negligence as is evidence of bad faith ; and his purchase for 
value Salee maturity being shown, the onus of proving notice is 
on the maker. Jb. 259. 

Discount of promissory note made for accommodation of payee ; when 
usurious.—When a promissory note is made for the accommoda- 
tion of the payee, and is discounted for him at more than legal 
interest, it is usurious in the hands of the purchaser; but the 
ape on does not apply to the purchase of a negotiable note be- 
ore maturity, which was given in consideration of the sale and 
assignment of a patent, although the possession was obtained by 
fraud on the part of the payee, and without making the assign- 
ment. Ib. 259. 

3. Assignment of note secured by mortgage carries with it the mortgage 
security—An assignment of a note secured by mortgage, carries 
with it the mortgage security, and authorizes the assignee to ex- 
ecute the power of sale therein contained. Jb. 259. 

. Waiver of protest; holder may protest notwithstanding.—Notwith- 
standing a waiver of protest, the holder of a bill of exchange may 
have it protested, if he desires to claim the statutory damages 
for non-acceptance or non-payment. Bellinger & Ralls v. Glenn, 
B. & Co., 190, 

Same.—The drawees of a bill of exchange can not maintain an ac- 
tion against the holder, for having the bill protested after waiver 
of protest by the drawer and indorsers. Jb. 190. 

9. Proof of loss oy note.—In an action on a promissory note, seconda- 
ry evidence of its contents may be received, on the testimony of 
the plaintiff that he had not seen it since it was used in a former 
chancery suit, or of search by his solicitor in that suit among 
his papers, and by the register in chancery of search among the 
papers on file in his office. Katzenberg v. Lehman, 512. 


BONDS. 


1. Official bond of ‘ax-collector ; subrogation of surety to rights of State 
or county against property of principal.—A surety on the official 
bond of a defaulting tax-collector, paying the amount of his prin- 
cipal’s default, is entitled, on general equitable principles, to be 
subrogated to the rights of the State or county, and to have the 
statutory lien created by the bond enforced for his indemnity, 
against his principal, co-sureties, and purchasers with notice; and 
if he pays a judgment rendered against his principal and co-sure- 
ties, taking an assignment of it to himself, the statute (Code, § 
3418) gives him the right to assert, ‘‘in law or equity, any lien 
or right against the principal debtor which the plaintiff could 
assert if the debt had not been paid.’’ Schuessler v. Dudley, 547. 


CERTIORARI. 


1. Function of the writ of certiorari.—Its office is to correct errors of 
law apparent on the record. Where a new jurisdiction is created, 
and the course of proceeding thereunder is different from the com- 
mon law, and no provision is made for reviewing the action of the 

. judge, certiorari is the proper remedy. Miller v. Jones, 89. 

2. Judgment of Court of County Commissioners increasing valuation of 

property.—The judgment of the Court of County Commissioners 
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increasing the valuation of property as assessed for taxation, is a 
separate and distinct judgment as to each tax payer; and certio- 
rari will not be awarded to bring up for review jointly, judgments 
involving different rights. Carter v. Court Co. Com., 394. 


3. See Crowder v. Fletcher & Co. 219. 
4. Certiorari proper remedy when no mode of review provided ; judg- 


ment to be rendered.—No mode of review having been specifically 
provided, certiorari is the proper remedy ta review the questions 
of jurisdiction and the regularity of proceedings in the Court of 
County Revenue; and a judgment quashing or affirming the pro- 
ceedings, is the only judgment which can be rendered on review. 
Stanjill v. Court of Co. Rev. Dallas, 287. 


CHANCERY. 


I. JuRispicTION AND GENERAL PRINCIPLES. 


. An administrator purchasing a decree against his estate,—when enures 


to the benefit of estate ; when entitled to credit.—If an administrator 

urchase a decree which is a debt or charge against the estate, at 
ess than the amount due on it, the benefit of the purchase enures 
to the estate, but he is entitled to be reimbursed the amount of 
his private funds used in making the purchase. Powell et al. v. 
Powell, 11. 


. When heirs have a right to claim the benefit of a purchase of the 


estate lands by the administrator.—The decree having been ren- 
dered under a bill foreclosing a vendor’s lien on land, and the ad- 
ministrator becoming the purchaser of the land at the sale under 
the decree, prior to his purchase of the decree; the right of the 
heirs to claim the benefit of the latter purchase, as being made 
for the estate, is independent of their right of election to claim 
the benefit of the former. Jb. 11. 


. When heirs may elect to claim profit arising from resale—when admin- 


istrator entitled to be repaid.—The land having been resold by the 
administrator at a profit, the heirs may, at their election, claim 
the profit arising from the resale; but, if they so elect, the ad- 
ministrator is entitled to be repaid the purchase-money expended 
by him, and also to the rents and profits accruing up to the re- 
sale. Jb. 11. 


. Election must be in unambiguous terms.—Such election, to be ef- 


fective, must be clearly manifested, and declared in unambiguous 
terms; and in a bill which seeks to bring the administrator to a 
settlement, if the heirs desire to claim the profits of resale, they 
must distinctly aver their election, and the facts on which it is 
based, or assert their claim before the register, before entering 
on a statement of the account. Jb. 11. 


. Whether conveyance absolute on its face is a mortgage ; what neces- 


sary to be shown.—When the contestation is whether a conveyance, 
absolute on its face, was in fact intended as a mortgage, the party 
so asserting must show, by clear and convincing evidence, that 
such was the intention and understanding of both parties; but, 
where the contestation is whether the transaction was intended as 
a mortgage or as a conditional sale, with a reservation of the 
right to repurchase, the same stringency of proof is not required ; 
and if the intention is in doubt, the court inclines to hold it a 
mortgage. Mitchell v. Wellman, 16. 


. Absolute conveyance, with stipulation to repurchase.—In this case, 


the conveyance being absolute in form, with a stipulation in a 
separate paper of the right to repurchase by a specified day ; and 
the evidence showing that the transaction did not originate in a 
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proposition for a loan, and that no debt existed or continued be- 
tween the parties; the cout declines to treat the transaction as q 
mortgage. Jb. 16. 

. Relieving minors of disability; impeaching equity decree.—In reliey- 
ing minors of the disability of infancy (Code, §§ 2435-41) the 
Chancery Court exercises a special and limited jurisdiction, and 
its decrees stand on the same footing as the judgments of courts 
of limited and inferior jurisdiction, whose recitals of notice or 
appearance may be impeached and contradicted, in a collateral 
proceeding, by extrinsic evidence. Cox v. Johnson et al., 22. 

8. Same; requisites of ges ae the infant has a guardian, the 
— asking to be relieved of the disabilities of non-age must 

ye signed by the infant in person, and the guardian must join in 

the petition; and if signed by the guardian, in the name 

of the infant, but without his knowledge or consent, the decree 

founded on it is a fraud on the jurisdiction of the court, which 

the court will set aside on a direct proceeding, or, without set- 

ting it aside will prevent the guardian using it against the infant. 
b. 22. 

9. Guardian’s settlement; requisite proceedings.—A settlement of the 
guardian’s accounts in the Probate Court, made during the mi- 
nority of the ward, before the resignation of the guardian, and 
without the appointment of a guardian ad litem, is void for want 
of jurisdiction; and a decree in chancery removing the ward’s 
disabilities as an infant, fraudulently procured by the guardian, 
imparts no validity to the settlement. Jb. 22. 

10. Ward suing guardian after attaining majority to avoid settlements 
made.—A bill in equity filed by a ward within twelve months 
after attaining majority, seeking to compel a settlement of the 
accounts of his guardian, and to set aside conveyances executed 
by him to his guardian during his minority, based on a void set- 
tlement rendered by the Probate Court, is neither multifarious, 
nor wanting in equity. Jb. 22. 

ll. Right of widow before assignment of dower.—The widow has no legal 
estate or interest in the lands of the deceased husband until a 
specific part of the land is allotted and set apart for her dower 
estate; her interest, until then, being equitable, in its nature a 
right lying in action. Reeves v. Brooks, 26. 

. Assignability of widow’s dower interest before allotment at law.—The 
right of dower not being a legal estate, before assignment, is not, 
in law, the subject of conveyance toa stranger. Notwithstand- 
ing such conveyance the heir may successfully maintain ejectment 
against the grantee for the recovery of possession. Jb. 26. 

13. Same; in equity.—In equity the interest of the assignee is pro- 
tected, and and he is treated as succeeding to the right of the 
assignor, and as the owner of the thing transferred. The assign- 
ment of the widow’s right of the dower, before allotment, though 
inoperative at law, is effective in a court of equity, that will, ina 
proper case, enforce her transfer, and protect the rights of her 
transferree. Ib. 26. 

14. Estoppel of widow by joining in deed with heirs.—Where the widow 
unites with the heirs in a warranty deed conveying all the right, 
estate and interest of the grantors, and reciting that the consid- , 
eration was paid to all of them, the equitable estate of the widow 
is merged in the legal estate conveyed by the heirs; and she will 
not be heard to gainsay the title of the grantees by asserting a 
claim to either dower or homestead. Jb. 26. 

15. Right of widow to rents during quarantine.—Under the statute, 
§ 2238, Code, the widow may retain possession of the dwelling and 
the plantation connected therewith, until the assignment of her 
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dower. During such time she may rent the premises; and, if the 
administrator, heir or other person, receives the rent, she may 
recover itfromhim. Jb. 26. — 

Breaches must be alleged in complaint.—The plaintiff having agreed 
and undertaken, for a specified price, to unload for defendant 
certain cars laden with lime rock ‘‘ at such times and places as 
may be ordered by defendant,’’ an action does not lie to recover 
the stipulated compensation, unless the service was. ordered or 
directed by defendant, or was performed by his authority, ex- 
press or implied ; and the fact that it was so done must be alleged 
in the complaint. Flouss & Kennedy v. The Eureka Co., 30. 

Bill filed with double aspect.—If the bill alleges that the transac- 
tion was a mortgage, the complainant can obtain no relief 
founded on a conditional sale. Douglass v. Moody et al., 61. 

The power to appoint receivers in vacation.—Can only be exercised 
in a pending suit. The filing of the bill is the commencement of 
the suit. arwell et al. v. Potts et al., 70. 

Appointment of receiver; when void.—The appointment of a receiver 
in vacation, before the filing of the bill, is without jurisdiction, 
and void. Ib. 70. 


. Same.—The subsequent filing of the bill, and giving of the requi- 


site bond by the receiver, can not impart validity to the void act 
of his appointment before bill filed. Jb. 70. 


. Pledge as collateral security; limitation of right to redeem.—By an 


ancient rule of law, as laid down in the old text-books and ad- 
judged cases, if no time was fixed by the parties themselves for 
the redemption of a pledge, the pledgor was allowed his life-time 
within which to redeem, unless quickened by notice, or through 
the intervention of a court of equity; but the more modern, and 
the better rule, by analogy to that which applies to the redemp- 
tion of mortgages, exacts of him the exercise of reasonable dili- 
gence, at the risk of being barred of all relief on account of the 
staleness of the demand. Gilmer v. Morris, 78. 

Same; staleness of demand.—In the application of the doctrine of 
staleness, a defense peculiar to courts of equity, the tendency of 
modern decisions is to shorten the period allowed for the asser- 
tion of equitable rights, though each case is somewhat dependent 
— its own peculiar facts and circumstances; and where the 
pledgor of stocks seeks, by his bill to redeem, to make profit out 
of an unexpected rise, a ae period is allowed, than where he 
seeks to make the pledgee account only for a surplus received on 
an ordinary sale. Jb. 78. 

Same; case at bar.—In this case, the alleged pledge of stock ina 
private land company was made in 1871; the pledgee advanced 
money, from time to time, on the faith of it, ‘‘ carrying it’’ for 
the pledgor during a series of years, while its value was fluctuat- 
ing, sometimes worth only twenty cents on the dollar, and never 
more than the amount advanced on it; and he finally sold it 1881, 
when it approximated par value, for less than the amount a:l- 
vanced on it up to that time. Held, That a bill filed in 1884, and 
seeking to hold the pledgee accountable for the value as rapidly 
appreciated after the sale, until it was worth twenty for one, was 
a dismissed, on account of the staleness of the demand. 

SA 


24. Court of equity will enforce assessments when directors fail to per- 


form that duty.—If the directors of a private corporation, having 
authority to: call in unpaid subscriptions of stock, fail to make 
the assessments and collections necessary to meet the demands 
of creditors, a court of equity will take jurisdiction, at the in- 
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stance of creditors, and enforce the necessary assessments. 
Glenn v. Semple, 159. 

Bill to set aside fraudulent conveyance ; when not multifarious, 
Under the rule against multifariousness, several distinct matters 
wholly unconnected, or several defendants against whom the 
complainant asserts separate demands, the case of each defend- 
ant being entirely distinct in its subject-matter from that of the 
others, can not be joined in the same bill; but, in the application 
of this rule to particular cases, the court necessarily exercises a 
discretion, endeavoring to avoid a multiplicity of suits, on the 
one hand, and not to involve a party in oppressive and expensive 
litigation in which he has no interest, on the other. Burford, 
adm’r,v. Steele, 147. 


. Fraud ; when averment of, sufficient.—While a general charge of 


fraud, without a statement of the facts on which it is founded, is 
not sufficient, it is not necessary that all the facts and circum- 
stances shall be minutely alleged; a general averment of facts 
from which, unexplained, the conclusion of fraud arises, is suf- 
ficient. Ib. 147. 


. Averment of facts; when not multifarious.—The averment of facts 


as to a distinct matter, as to which no relief is prayed, does not 
make a bill multifarious. Jb. 147. 


. Motion to amend answer after hearing decision on the merits ; when 


properly refused.—After a hearing and decision on the merits in a 
chancery cause, a motion to amend the answer, by incorporating 
a demurrer to the bill on account of a technical defect which is 
amendable, and which exerted no influence in the decision of the 
case, is properly refused. Eureka Co. v. Edwards, 250. 


. Motion to take further testimony ; when properly overruled.—A mo- 


tion to take further testimony as to an important issue of fact, 
merely cumulative to the testimony already taken, and to be 
used on an application for a rehearing, is properly overruled. 
Ib. 250. 


- Court of equity will enforce assessments when directors fail to per- 


form that duty.—If the directors of a private corporation, having 
authority to call in unpaid subscriptions of stock, fail to make 
the assessments and collections necessary to meet the demands 
of creditors, a court of equity will take jurisdiction, at the in- 
stance of creditors, and enforce the necessary assessments. 
Glenn, trustee, v. Semple, 159. 


. Decree of insolvency; when not conclusive on heirs and distributees. 


A decree of the Probate Court declaring an estate insolvent, and 
subsequent proceedings based on that decree, rendered and had 
prior to the enactment of the statute approved December 4, 1878, 
(Sess. Acts, 1878-9, p. 69), are not conclusive on the heirs and 
distributees, legatees and devisees, who were not parties, and 
had no right to file objections to claims, nor to contest the ad- 
ministrator’s accounts. McMillan v. Rushing, 402. 


. Accdunt; bill for, by legatees and devisees against administrator of 


estate declared and settled as insolvent; when necessary to be shown. 
To sustain a bill by legatees and devisees, against the adminis- 
tratorof an estate which has been declared and settled as insol- 
vent, for an account of property specially devised and bequeathed 
to them, they must show that, on a proper accounting, after pay- 
ing all the debts properly filed against the insolvent estate, assets 
will remain to which they are entitled. Jb. 402. 


. Administrator without interest can not purchase at his own sale, 


When an administrator has no interest in the estate which he 

represents, he can not become, either by himself, or jointly with 

another person, the purchaser of lands sold by himself under a 
* 
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robate decree, but such sale is voidable at the election of the 
1eirs or devisees seasonably expressed; and the confirmation of 
the sale by the Probate Court does not prevent the application of 
the equitable doctrine. Jb. 402. 

Laches not imputed to infant; when election seasonably expressed. 
As a general rule, /aches will not be imputed to an infant; and 
where several children, seeking to set aside a purchase of lands 
by an administrator at his own sale, file their bill within two 
years after the eldest had attained his majority, their election is 
seasonably expressed. Th. 402. 


. Who not purchasers for valuable consideration.—Neither a voluntary 


donee, nor a grantee by quit claim only, is entitled to protection 
as a purchaser for valuable consideration ; and a purchaser at a 
sale made by an administrator stands in no better condition. 
Tb. 402. 


. When not necessary to set aside order of sale.—In setting aside a sale 


under a probate decree, where the administrator himself became 
the purchaser, it is not necessary or proper to set aside the order 
of sale, if regular; but the court may, if necessary, direct a new 
sale under it. Jb. 402. 


Il. PLEADING AND PRACTICE. 


. Chancellor’s conclusion in this case affirmed, there being no decided 


preponderance of evidence against correctness of.—On consideration 
of the evidence in this record, the court can not affirm that there 
is a decided preponderance against the correctness of the chan- 
cellor’s conclusion, and therefore affirms his decree refusing to 
grant a divorce to the complainant.—Edwards v.Edwards, 97. 


. Alimony; pending suit for divorce; pending appeal to this court. 


Pending a suit for divorce, the wife is entitled, as of right, to an 
allowance for temporary alimony pending an appeal to this court, 
being subsequent to the appeal, is not subject to revision by this 
court on the appeal.—IJb. 97. 


. Bill seeking sale of decedent’s lands for payment of debts; proof as 


against infant defendants.—When a bill seeks to sell a decedent’s 
lands for the payment of debts, because of the insufficiency of 
personal assets, the existence of the debts and the deficiency of 
personal assets must be proved, as against infant defendants, by 
other evidence than the admissions of their guardian ad litem. 
Hooper v. Hardie, 114. 


. Decree based on admissions of guardian ad litem; when infants may 


file bill of review.—lf the record shows that the decree was founded 

only on the admissions of the guardian ad litem of the infants, 

they may file a bill of review within three years after attaining 

their majority ; and the proceedings will be reversed back to the 

——, in order that a hearing may be had on legal evidence. 
b. 114. 


. Partition; sale of lands for.—It is well settled by the course of de- 


cisions in this State, that a court of equity is without jurisdiction 
to decree, for partition, the sale of land belonging to adult ten- 
ants, without their consent.—Johnson v. Kelly, et al, 135. 


. Decree pro confesso ; effect of. —A decree pro confesso is an admission 


only of the allegations of the bill which are well pleaded; but, 
while such decree is an admission of the facts alleged, it is not 
an admission that the complainant is entitled to equitable relief, 
unless authorized by the allegations of the bill.—J6. 135. 


. Chancellor may entertain motion to set aside sale of lands, under exe- 


cution issued on decree, while appeal pending in this court.—Pen- 
ding an appeal in this court, from a decree rendered in a 
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chancery case, the chancellor has no power or jurisdiction to 
render any further decree affecting the rights and equities of the 
parties; but, having the power, common to courts of law and 
equity, to prevent the abuse of its process, he may entertain a 
motion to set aside a sale of land under execution issued on the 
decree.—Allen v. Allen, 154. 

8. — ey appeal lies from a decree dismissing such motion, 

. 154 





9. System of executing decrees of Chancery Court assimilated to that of 
Circuit Court.—By statutory provision (Code, § 3906), the whole 
system of executing the decrees of the Chancery Court is assim- 
ilated, as far as practicable, to that prevailing in the Circuit, and 
iw writs of execution are allowed in each court in like cases. 

. 154. 

10. Execution against executor or administrator in representative char- 
acter; when may issue against him individually.—After the issue 
of an execution against an executor or administrator in his rep- 
resentative character, and its return ‘‘no property found”’ ona 
decree in the Chancery Court, as ona judgment at law, an exe- 
cution may be issued against him individually ; nor is it neces- 
sary that another execution, to be levied de bonis testatoris should 
be sent to the county in which he was appointed.—/b. 154. 

11. Demurrable defects in petition not available to appellant unless speci- 
fied in demurrer.—In a petition asking to set aside a sale of lands 
under execution, an averment that the land ‘‘ was sold for a 
grossly inadequate price,’’ if objectionable as the averment of a 
legal conclusion, is amendable; and the defect not being speci- 
fied in the demurrer, nor called to the attention of the chancellor, 
is not available in this court.—Jb. 154. 

12. Bill in the alternative.—A bill can not ask, in the alternative, 
either to set aside a probate decree on the ground of fraud, or to 
correct alleged errors of law and fact in it.— Watts v. Frazer, 186, 

13. Relief in equity against judgment at law, or decree of Probate Court, 
on the ground of fraud.—To justify relief in equity against a judg- 
ment at law, or decree of the Probate Court, on the ground of 
fraud, the alleged fraud must have been practiced in the ren- 
dition or procurement of the judgment, and it is not sufficient to 
show fraud in antecedent transactions, which would have con- 
stituted a good defense against the judgment.—Jb. /86. 

14. Bill seeking to correct errors of law and fact in probate decree; when 
—— can not be indulged against regularity of decree.— 

* When the bill seeks to correct errors of law and fact in a probate 
decree, rendered on the settlement of an administrator’s ac- 
counts, which is not set out, nor any errors or defects specified, 
but which is designated as ‘‘ what purports to be a final settle- 
ment,’’ no presumption can be indulged against the regularity of 
the decree ; and the general averment that there had never been 
any final settlement, in the absence of facts supporting the aver- 
ment, is not sufficient, being the mere statement of a legal con- 
clusion.—Ib. 186. 

15. Judgment or decree against minor represented by guardian ad litem. 
A minor, when represented by a guardian ad litem, is as much 
bound by a judgment or decree as an adult; and an averment of 
the complainant’s infancy at the rendition of a decree on the 
settlement of an administrator’s accounts, without an additional 
averment that he was not represented by guardian ad litem, 
shows no equitable ground for relief against it.—Jb. 186. 

16. Bill dismissed on demurrer in term time.—When a bill is dismissed 
on demurrer in term time, the complainant must ask leave to 
amend, if he desires to do so.—East v. East, 199, 
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Alimony; jurisdiction of courts of equity in granting.—Courts of 


equity have jurisdiction to grant alimony to a married woman, 
in the nature of maintenance, not merely as incidental to a bill 
for divorce, but on the original and independent ground that 
legal remedies are inadequate to enforce the duty of maintenance 
on the part of the husband.—Hinds v. Hinds, 225. 


18. Same; bill for; when fraudulent grantees of husband may be joined 


as defendants.—Fraudulent grantees, to whom the husband has 

transferred his property in fraud of the complainant’s right of 

maintenance, may be joined with him as defendants to sucha 

bill; and the bill is not multifarious because they claim under 

= conveyances executed with the same common intent. 
- 225. 


19. Bill in equity against married woman relieved of disabilities of cover- 


99 
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ture ; when husband not necessary party; when bill not multifa- 
rious.—When a bill séeks to enforce against a married woman, 
who has been relieved of the disabilities of coverture, the specific 

rformance of a contract for the sale of land, and joins as a de- 
endant another married woman, also relieved of the disabilities 
of coverture, on an allegation that the former had subsequently 
sold the same land to her, the husband of neither defendant is a 
necessary or proper party; and if the bill also seeks the settle- 
ment of a partnership between the complainant and the husband 
of the second defendant in carrying on a mill business on the land; 
as to which the husband only is a proper party defendant, it is 
multifarious. Bayzor v. Adams, 239, 


. Divorce ; actual or apprehended violence as ground of.—The wife is 


entitled to divorce when the husband has committed actual vio- 
lence on her person, attended with danger to life or health, or 
when, from his conduct, there is reasonable apprehension of such 
violence. (Code, § 2687). But, to bring a case within this stat- 
ute, actual violence, or a reasonable apprehension thereof, must 
be shown; and insulting words, offensive manners, want of civil 
attention, or other conduct which shocks the sensibilities, wounds 
the feelings, and causes grief and domestic unhappiness, is not 
sufficient. Wood v. Wood, 254. 


- Amendment of original bill ; notice to defendant.—A defendant who 


is in default, and against whom a decree pro confesso has been en- 
tered on the original bill, is nevertheless entitled to notice of a 
material amendment, alleging additional facts, and praying addi- 
tional relief. McClenny v. Ward, 243. 


. When summons properly served on wife—When husband and wife 


are joined as defendants to a bill, the summons for the wife is 
»roperly served, not on her personally, but on the husband for 
or (Rule of Ch. Pr., No. 22), unless the suit relates to her separ- 
ate estate, or unless they are living apart; and the presumption 
will be indulged, when the contrary is not affirmatively shown, 
that they are living together. Gladden v. The Am. Mort. Co., 270. 


. Decree pro confesso not amendable on chancellor’s bench notes, nunc 


pro tunc.—A decree pro confesso, in regular form against husband 
and wife, can not be amended nunc pro tunc, so as to omit the 
name of the wife, on proof of the chancellor’s ‘‘bench notes’’ 
ordering a decree against the husband, but not naming the wife. 
Ib. 270. 


. Mortgaged lands decreed to be sold; when reference to register not 


necessary.—In decreeing the foreclosure of a mortgage, it is not 
necessary to first order a reference to the register to report how 
much and what part of the mortgaged lands shall be sold; it is 
sufficient if the decree directs the register to sell only so much as 
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may be necessary to satisfy the decree, and such part as can be 
sold with least injury to the defendant. Jb. 270. 

25. Subrogation of creditor to right of security given by surety to his prin- 
cipal.—A mortgage executed by a principal debtor to indemnify 
his surety, creates a trust fund for the payment of the debt, to the 
benefit of which the creditor is entitled, by way of subrogation. 
Smith v. Gillam, 296. 

26. Bar of Mortgage debt does not affect specific lien of mortgage.—The 
failure of the mortgagee to present his claim for the mortgage 
debt, within the time prescribed by the statute of non-claim, does 
not affect his specific lien in, or title to the property. Jb. 296. 

27. Claim of title distinguished from mere claim against estate.—Claims 
of title, whether legal or equitable, do not come within the statute 
of non-claim, and can not in any just sense be said to be claims 
against the ‘‘estate’’ of the deceased, but assertions that the 
property claimed does not belong to theestate. Jb. 296. 

28. Same; Watson v. Rose’s Ex’rs (41 Ala.) overruled.—There is no dis- 
tinction in the principle, whether the mortgage or other lien is 
held by the creditor himeelf, or by asurety. The contrary doc- 
trine asserted in Watson v. Rose’s Ex’rs, 51 Ala. 292, is wrong, 
and that case is expressly overruled. Jb. 296, 

29. Discharge of principal by operation of law not discharge of surety. 

. The discharge of a principal by operation of law, as in case of 
bankruptcy, insolvency, or of non-claim, does not operate to dis- 
charge a surety who is liable for a debt. Jb. 296. 

30. Adverse possession.—The rule on the subject of adverse possession 
by the alienee of a mortgagor is covventi and clearly stated in the 
case of The State v. Conner, 69 Ala 212. Ib. 296. 

31. Title barred—trustee—cestui que trust.—When the title of the trus- 
tee is barred, so also is that of the cestui que trust. Ib. 296. 

32. No execution can issue on decree foreclosing mortgage, until after sale 

° of mortgaged property, and balance ascertained.—By statutory pro- 
vision (Code, § 3908), when an account is taken under a bill in 
chancery, and the amount of indebtedness between the parties 
ascertained by the decree of the court, the decree has the force 
and effect of the judgment, and execution may at once issue on it ; 
but, on decree for the foreclosure of mortgages, or the enforce- 

- ment of equitable liens, ‘‘no execution must issue until the prop- 
erty ordered to sale shall have been sold, and the sale confirmed, 
and the balance due ascertained by the decree of the court.‘’ Pres- 
ley, Adm’x, v. McLean, 369. 

33. The statute contemplates two decrees, the second to be invoked by com- 
plainant, and not by the court ex mero motu.—The statute contem- 
plates a continuous proceeding, and a second decree after the 
sale, based upon the first, and ascertaining the balance due; 
which second decree must be invoked by the action of the com- 
plainant, and is not granted by the court ex mero motu. Ib. 309. 

34. Scire facias ; when not granted.—After the lapse of eight years from 
the sale and its confirmation, during which period no action is 
had or asked in the cause, the suit is at an end, and the decree 
can neither be revived by scire facias, nor made the basis for a 
second decree, ascertaining the balance due, on which execution 
may issue. Jb. 309. 

35. Bill to enforce vendor’s lien, when conveyance has not been executed. 
In a bill to enforce a vendor’s lien, when no conveyance has been 
executed to the purchaser, and the payment of the purchase- 
money is to be contemporaneous with the execution of a convey- 
ance, the complainant must allege that he is ready, willing and 
able to execute a good and sufficient deed; and if it appears that’ 
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an adversary suit forthe land is then pending and undetermined, 
the bill is prematurely filed. Linn v. McLean, 360. 


36. Bill in nature of specific performance ; inquiry as to title.—Though 


38. 


41. 


the vendor’s bill, in such case, can not be maintained strictly and 
solely for the purpose of enforcing his lien on the land, it may be 
maintained as in the nature of a bill for specific performance, 
under which it is sufficient that he is able to make a good title at 
any time before final decree ; and in granting specific performance, 
and compelling the purchaser to accept a conveyance, the court 
may hold the land bound for the purchase-money, and order a 
sale on default of payment within a reasonable time; vet, the 
sufficiency of the title being denied, and not being conclusively 
established by a single judgment against the adverse claimant 
(Code, § 2969), an inquiry into the title should be first ordered 
- made, and the court should be satisfied as to its sufficiency. 
. 360. 


. Appeal from interlocutory decree sustaining demurrer to cross-bill ; 


when does not lie—An appeal does not lie from an interlocutory 
decree sustaining a demurrer to a cross-bill, without an order dis- 
missing it; and such appeal will be dismissed by the court ex 
mero motu, notwithstanding a joinder in error. (Overruling 
Brooks v. Woods, 40 Ala. 537). Barclay v. Spraggins, 357. 

Bill for partition by tenant for life ; parties to.--A tenant for life may 
maintain a bill in equity for the partition of lands, and it is the 
better practice to make all the persons having an interest, tenants 
for life and remaindermen, parties to the suit. Gayle v. Johnson. 
395, 


. Remainderman necessary party.—If a remainderman is not made a 


party to the suit, his rights are not affected by any decree that 
may be rendered; and if an infant remainderman Is made a par- 
ty, but is not properly brought before the court, the decree will 
- reversed on error, no matter how the question is presented. 

b. 395. ‘ 


. Minors ; how brought before the court —When the complainant is 


the father of an infant defendant, whose mother is dead, service 
of process should be made on her general guardian, if she has any ; 
and if process is served on the person who is averred to be her 
guardian, but the bill is not sworn to, and there is no affidavit of 
the fact that he is such guardian, and no proof of the fact, the in- 
fant is not paneer before the court. Jb. 395. 

Appearance ; record must show throughout.—Where the defendants 
= have answered are actually present in court, either in person 
or by their solicitors or guardians ad litem, at the allowance of an 
amendment, they shall be deemed to have notice thereof; but the 
entries of record, made at the time, must show their presence, 
and when they do not, a recitai in a subsequent decree pro con- 
fesso, taken before the register, is not sufficient. Jb. 395. 


CHARGE TO JURY. 


1. 


9 


General charge; when this court will presume the giving of, ey 
by the evidence.—When the bill of exceptions states that the 
‘* plaintiff introduced his verified account, and, this being all the 
evidence,’’ the court gave a general charge in his favor; this 
court will presume, in the absence of anything to the contrary in 
the record, that the evidence justified the charge. Hyde v. 
Adams, 111. - 


. Attempted fraud in procuring testimony; when properly considered 


to disadvantage of party attempting same.—If a party attempts to 
practice a fraud on the court, by procuring, or assisting to pro- 
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cure, testimony which he knows to be false, this is a circumstance . 
which the jury may properly consider to his disadvantage ; but, 
to justify a charge invoking this principle, there must be evidence 
tending to show such procurement of false testimony, and mere 
conflict of testimony as to some of the facts of the case is insuf- 
ficient (Beck v. State, ante, p. 1). State v. Vance, 356. 


. Abstract charge ; when reversal worked by.—An abstract charge, 


even though it assert a correct legal proposition, will work a 
reversal if it probably misled the jury. Jb. 356. 


. General charge on evidence ; when properly refused.—A general 


cha on the evidence, in favor of either party, is properly re- 
fused, when there is any conflict in the evidence as to a material 
fact, or evidence from which the jury might draw an inference 
adverse tohim. Tait v. Murphy, 440. 

Invasion of province of the jury.—A charge which, on the facts 
pf meee wy stated, withdraws from the jury the consideration 
of material inferences which they might have drawn, is an inva- 
sion of their province. Dunlap & Steele v. Vandegrift, 424. 

Charges asked; right of party to examine.—A party has the right 
to read and examine written charges requested by the adversary 
party, since an examination may be necessary to enable him to 
determine his own action in reference tothem. Ala. G.S. R. R. 
Co. v. Arnold, 600, 


. Reading charges to jury.—When charges asked are given, and so 


marked by the presiding judge, it is a legal right of the party to 
read, or have them read aloud to the jury. Jb. 600. 


CODE. 


o-, 


. §§ 2863-76. Salvage proceedings—property adrift. 


§ 3908. Execution issuing on chancery decree. Presley, adm’r, 
v. McLean, 309. 


. §§ 3916-18, 3921-2. Appeal from interlocutory appeal. Clark v. 


Spencer, 345. 


. § 3757. onstrued. Bergan v. Jeffries, 349. 
. Act adopting the Code; effect of subsequent act incorporated therein. 


By the act adopting the Code of 1876, which was approved Feb- 
ruary 2d, 1877, it was provided, that ‘‘ no act of the General As- 
sembly passed at the present session shall be repealed or other- 
wise affected by’’ its adoption; and by force of this provision, 
an act passed subsequent to the adoption of the Code, and therein 
incorporated by the codifiers, repeals by implication any other 
provisions relating to the same subject with which it is in irrecon- 
cilable conflict. Harrison v. Jones, 412. 


6. §§ 1528-35. Construed. Jb. 412. (Regulating practice of medi- 
cine). 

7. § 2126, Construed. General assignment. Warten v. Matthews,429. 

8. § 2173. Construed. (Loans of personal property). Butler v. 
* Jones, 436. 

9. §§ 2641, 4205. reese selling liquor to minors. King v. Hen- 

ie, 505. 

10. § 2928. - Freeholders, where sued. Katzenberg v. Lehman, 512. 

11. § .3697. Unlawful detainer. McDevitt v. Lambert, 536. 

12. § 403. Bond of tax-collector. Schuessler v. Dudley, 546. 

13. § 2908. Abatementofactions. Fearn, Ex’r,v. Ward, Adm’r, 555. 

14. § 2597. Presentation of claims. Fearn, Ex’r, v. Ward, Adm’r, 

555, 173. 

15. § 2687. Divorce. Wood v. Wood, 254. 

16. § 1692. County bridges. Greene Co. v. Eubanks, 204. 

17. § 3512. Partition of property. Ballard v. Johns, 32. 
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18. § 4346. Arson in first degree. Sands v. The State, 201. 

19. § 2944. Detinue—separate valuation. Johnson v. McLeod, 433. 

20. § 2694. Divorce and alimony. Edwards v. Edwards, 97. 

21. §§ 2951-4, 2966. Adverse possession. Hairston v. Dobbs, 589, 594. 

22. § 2531. Final settlements of estates. Dickie v. Dickie, 57. 

23. § 3058. Party as witness. Butler v. Jones, 436, 528, 351. 

24. §§ 2222-3. Satisfying record of mortgage. Steiner & Bro. v. 
Snow, 45. 

2. § 2595. Final settlement of estates. Modawell v. Hudson, 265. 

26. §§ 3302-3. Levy of execution. Edwards v. Levinshon, 447. 

27. § 2711. Wife’s separate estate. Ward v. Johnston, 281. 

28. §§ 2735-41. Non-age relieved. Cox v. Johnson, 22. 

29. §§ 2733-4. Husband’s life insured by wife. Fearn v. Ward, 555. 

30. § 2997. Tender of payment. Com. Fire Ins, Co, 1, Allen, 571, 

31. § 3112. Appeal from justice court. Jones v. Collins, 108. 

82. § 3235. Statute of limitations. Napier v. Foster, 379. 

33. §§ 3440-9. Lien of mechanics, &c. Walker v. Daimwood & Norris, 
245. 

34. § 3209. Executions. Gassenheimer v. Molton, 521. 

35. §§ 1699-1700. Railroads; injuries to property. Ala. G.S. R. R. 

v. McIlpine, 73. 
36. §§ 3498-3515. Sale of land by tenant in common. Ballard v. 
Johns, 32. 


37. § 3120. Judgment for less than jurisdiction. Morris v. Robinson, 
291. 

38. § 3343. Sep. assm’t, trial rightof property. Tai! v. Murphy, 440. 

39. § 2199. Trustsin land. Bates v. Kelly, 142. 

40, § 2294. Will-witness sign in presence of testator. Moore v. 
Spier, 129. 

41. § 2154. Probate of deed. England v. Hatch, 247. 

42. § 2238. Dower; quarantine. Reeves v. Brooks, 26. 

43. § 3286. Advancestomakecrop. Boyett & Wimberly v. Patton, 476. 

44. § 3024. Consolidation of actions. Wilkinson v. Black, 329, 

45. § 2928. Householder. Katzenberg v. Lehman, ‘512. 


COLLATERAL SECURITY. 


1. Pledge as collateral security; limitation of right to redeem.—By an 
ancient rule of law, as laid down in old text-books and adjudged 
cases, if no time was fixed by the parties themselves for the re- 
demption of a pledge, the pledgor was allowed his life-time with- 
in which to redeem, unless quickened by notice, or through the 
intervention of a court of equity; but the more modern, and the 
better rule, by analogy to that which applies to the redemption 
of mortgages, exacts of him the exercise of reasonable diligence, 
at the risk of being barred of all relief on account of the staleness 
of the demand. Gilmer v. Morris, 78. 


COMMISSIONERS, COURT OF COUNTY. 


1. Power of Court of County Commissioners over public highways.—In 
respect to the public highways, the Court of County Commission- 
ers exercises a quasi legislative authority; and, in the absence 
of statutory provisions, the county is not responsible for the 
manner in which that authority is exercised. 

2. Liability of county for injuries caused by defective bridge.—Under 
statutory provisions (Code, § 1692), where a bridge or causeway 
has been erected by contract with the Court of County Commis- 
sioners the county may protect itself against liabilities for inju- 
ries resulting from a defect in such bridge, by requiring of the 
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contractor a guarantee that it shall continue safe for the passage 
of the public for a stipulated time; but when no guaranty has 
been taken, or the stipulated period has expired, the effect and 
operation of the statute are to devolve on the county the legal 
duty to keep such bridge in repair while it remains part of an 
established public highway. 

3. Same; duty of county with respect to necessary repairs.—The liabil- 
ity of the county having attached by the non-requirement ofa | 
guaranty, or by the expiration of the stipulated period, can not 
be divested by imposing upon the overseer of the public road the 
duty to keep such bridge in proper repair. See Stanfill v. Court 
of County Rev. Dallas County, 287, 


COMMON CARRIER. 





1. Consignee allowed reasonuble time to remove freight; when railroad 
company liable only as warehousemen.—A consignee is allowed a 
reasonable time to remove goods after arrival at point of destina- 
tion, and until expiration of such time the liability of the com- 
pany, as acarrier, continues ; but, on the failure of the consignee 
to remove them in a reasonable time, the railroad company is re- 
sponsible thereafter, only as a warehouseman. Louisville & 
Nashville R. R. Co. v. Oden, 38. 

2. What stipulation in bill of lading unreasonable.—A stipulation in a 
bill of lading that the railroad company shall be liable only as a 
warehouseman, after the arrival of the freight at point of desti- 
nation, and that the consignee shall receive and take it away as 
soon as it is ready for delivery, without providing for notice tothe 
+e mm when it is so ready for him, is unjust and unreasonable. 

. 38. 

3. Carrier’s common-law liability may be limited by special contract. 

A provision in the bill of lene exempting the railroad company 
from loss or damage “ by fire or other casualty, while in transit, 
or in depots, or places of transhipment,’’ to goods shipped, will be 
sustained, except as against losses resulting from a want of skill, 
or from the negligence of the agents or employees of the com- 
pany. Ib. 38, 

. Liability for goods lost, limited to value at place of shipment, just and 
reasonable.—A stipulation in the contract of shipment by the rail- 
road company, that in the event of the loss or damage to goods 
the company will only be responsible for their value at the place 
and time of shipment, is just and reasonable. Jb. 38. 

5. When carrier may maintain detinue.—If the carrier, through mis- 
take, or by the fraudulent representations of a third person, 
wrongfully delivers the goods toa person who has no right to 
them, he may maintain an action of detinue or trover for them, 
against the person so receiving them, or any other person to whom 
he may deliver them. Young v. E. Ala. R’way Co. 


CONSTITUTIONAL LAW. 


* 


os 


1. Constitutional provisions regulating the taking of private property 
for public use by corporations.—Under constitutional provisions 
formerly of force in Alabama, private property could not ‘‘ be 
taken or applied for public use’’ by municipal corporations, 
without making just compensation ; and this excluded a liability 
for consequential injuries, when there was no appropriation of the 
property itself. But the constitutional provision now of.force 
(Art. XIV, § 7) requires corporations, invested with the power of 
taking private property for public use, to ‘‘ make just compensa- 
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tion for the property taken, injured or destroyed by the con- 
struction or enlargement of its works, highways, or improve- 
ments ;’’ and this new provision should be liberally construed in 
favorof the citizen. City Council of Montgomery v. Townsend, 480. 


See West. Union Tel. Co. v. State Board of Assessment, 273. 


CONTRACTS. 


1. 


Option to purchase; when contract of sale is complete-—When one 
party offers to sell, and allows the other twelve months within 
which to elect whether he will purchase; if the latter elects to 
purchase within the given time, and gives notice of his election, 
the contract then becomes mutually obligatory, and a court of 
equity will decree specific performance in favor of either against 
the other; but, if the acceptance is conditional, or introduces an 
alteration or modification of the original proposal, the contract is 
not complete until the other party has signified his assent to the 
change. Linn v. McLean, 360. 

Jegotiations through the mails.—When the parties reside in differ- 
ent places, and conduct their negotiations through the mails, an 
offer or acceptance can not be retracted after it has been posted ; 
and where the vendor and the attorney of the non-resident pur- 
chaser, through whom the negotiations were conducted, were in 
the same city negotiating in person, a letter posted by the attor- 
ney on the last day allowed for an election, declaring his accep- 
tance, binds his client from the time it is posted, although it may 
not bind the other party until received. /b. 360. 


2 


. Revocation of acceptance.—A subsequent interview between the 


parties, on the day the letter was posted, can not be considered 
a revocation of the acceptance therein expressed, when the sub- 
ject of the interview was a pending adverse suit for the land, and 
no allusion was made to the letter by either party. Jb 360. 

Execution of conveyance and payment of purchase-money.—A pur- 
chaser is not bound to accept a conveyance, the covenants of 
which are broken eo instanti on its execution; nor will he be 
compelled to accept a deed from his vendor, when an adverse 
claim to the land has been asserted, and the suit is still pending 
and undetermined. Jb, 360. 


. Executory contract—what not an abandonment of right to damages. 


Under an executory contract of sale, the option being reserved to 
the purchaser, when the firs! installment of purchase-money falls 
due, to treat the contract as a lease, pay rent for the year, and 
restore the possession of the premises in as good condition as 
when received ; the acceptance of rent and the possession by the 
vendor is not an abandonment of his claim to damages on account 
of the failure to restore the premises in as good condition as 
when received. Dicks v. Belsher, 369. 


. When plea may be struck from file—When a pleais substantially 


defective, it may be struck from the files on motion, without put- 
ting the plaintiff to his demurrer. Jb. 369. 


. Option to purchase; when contract of sale is complete—When one 


party offers to sell, and allows the other twelve months within 
which to elect whether he will purchase; if the latter elects to 
purchase within the given time, and gives notice of his election, 
the contract then becomes mutually obligatory, and a court of 
equity will decree specific performanee in favor of either against 
the other; but, if the acceptance is conditional, or introduces an 
alteration or modification of the original proposa!, the contract is 
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not complete until the other party has signified his assent to the 
change. Linn v. McLean, 360. 

8. Oral stipulation; when admissible.—While a written contract can 
not be cotnradicted or varied by parol evidence, it is permissible 
where the writing does not purport to set out the entire contraet, 
to show by parol other stipulations not inconsistent with those 
expressed. Powell et al. v. Thompson, 51. 

9. Written agreement not extended by parol.—A tenant having given 
his note or written obligation for the rent, specifying a certain 
number of bales of cotton, it is not permissible to show by parol 


that he also agreed to deliver a certain quantity of cotton seed. 
Tb. 51. 


CORPORATIONS. 





(a). MunNIcIPAL. 


1. Taking private property for public use.—The State itself can not, in 
the exercise of the right of eminent domain, take private proper- 
ty for public uses, without a regular judgment of condemnation 
in a proper judicial proceeding, first making payment of just com- 
pensation to the owner; nor can a municipal corporation dedi- 
cate private property to public use, by a mere ordinance so de- 
Faeing without the owner’s acquiescence or consent. Smith v. 

nge, 283. 

2. Dedication of street in city or town.—A dedication of land for a street, 
in an incorporated city or town, must precede an acceptance by 
the corporate authorities ; and a dedication will not be presumed 
rom mere user tor any period short of twenty years, when unac- 
companied by any act on the part of the owner clearly showing 
ils acquiescence ; nor even after the expiration of twenty years 

i When itis shown that the owner, during that period, contested 
Or constantly interrupted the user. Jb. 283. 

3. Constitutional provisions regulating the taking of private property for 
public use by sonmuvattens+Aiiaiiey constitutional provisions for- 
merly of force in.Alabama, private property could not ‘“‘be taken 
orapplied for public use’’ by municipal corporations, without 
making just compensation ; and this excluded a liability for con- 
sequential injuries, when there was no appropriation of the prop- 
erty itself. But the constitutional provision now in force (Art. 
XIV, § 7) requires corporations, invested with the power of taking 
private property for public use, to ‘‘make just compensation for 
the property taken, injured or destroyed by the construction or 
enlargement of its works, highways, or improvements ;”’ and this 
new provision should be liberally construed in favor of the citi- 
zen. City Council of Montgomery v. Townsend, 489. , 

4. Same; grading, construction or enlarging of streets and sidewalks. 
Under this constitutional provision, while compensation is re- 
quired for property taken, injured or destroyed in the exercise of 
the right of catnent domain by a public corporation, the liability 
is limited to injuries, caused ‘‘ by the construction or enlarge- 
ment of its works,’’ etc.; and this neither restricts the liability 
to the original taking and opening of a street, leaving the corpor- 
ation at liberty to make subsequent changes by grading at its own 
will and caprice, nor does it impose a liability for additional com- 
pensation on every subsequent change by grading or otherwise. 
Ordinary and reasonable changes and improvements, due to the 
natural formation of the surface, or to a safe and convenient way 1 
(including sidewalks), are presumed to have been contemplated 
by the parties at the time of the original taking or dedication, aud 
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compensation can not afterwards be claimed for injuries resulting 
therefrom ; but a material change in the street (which also in- 
cludes the sidewalks), caused by a contingency which could not 
have been reasonably and fairly foreseen, or made merely be- 
cause the a py authorities may judge that the public con- 
venience would be thereby increased, or the general appearance 
of the streets improved, if injury is thereby caused to the adjoin- 
ing premises, is a new injury, for which compensation may be 
claimed. Ib. 489, 

. Same; question for court or jury.—Whether the cutting down of 
the sidewalk adjacent to plaintiff’s lot, to the level of the street 
below (about fifteen feet), was a construction of the highway with- 
in the meaning of the constitutional provision, was a mixed ques- 
tion of law and fact; and the court erred in instructing them that 
the plaintiff was entitled to recover, if his property was injured, 
without regard to the circumstances or character of the alteration. 
Ib. 489. 

. Same; measure of damages.—lf the plaintiff is entitled to recover 
compensation for the injury to his property, the measure of his 
damages is the difference in the market value of his lot before and 
after the sidewalk was cut down; and neither the falling of his 
brick wall, nor the apprehended undermining of his house by 
subsequent rains can be considered in estimating the damages. 
Ib. 489. 

7. Power of Court of County Commissioners over public highways.—In 
respect to the public highways, the Court of County Commission- 
ers exercises a quasi legislative authority ; and in the absence of 
statutory provisions, the county is not responsible for the manner 
in which that authority is exercised. Greene Co. v. Eubanks, 
204. 

Liability of county for injuries caused by defective bridge—Under 
statutory provisions (Code, § 1692), where a bridge or causeway 
has been erected by contract with the Court of County Commis- 
sioners the county may protect itself against liability for injuries 
resulting from a defect in such bridge, by requiring of the con- 
tractor a guaranty that it shall continue safe for the passage of the 
public for a stipulated time; but when no guaranty has been 
tuken, or the stipulated period has expired, the effect and opera- 
tion of tbe statute are to devolve on the county the legal duty to 
keep such bridge in repair while it remains part of an established 
publie highway. Jb 204. 

9. Same ; duty of county with respect to necessary repairs.—The liabil- 
ity of the county having attached by the non-requirement of a 
guaranty, or by the expiration of the stipulated period, can not 
be divested by imposing upon the overseer of the public road the 
duty to keep such bridge in proper repair. Jb. 204. 

10. Constitutionality of laws abolishing city of Mobile and creating port 
of Mobile ; by whom questioned.—The constitutionality of the leg- 
islation abolishing the city of Mobile as a municipal corporation, 
and creating the port of Mobile its successor (Sess. Acts 1878-79, 
pp. 381-92; Jb. 1880-81, pp. 329-32), can not be assailed by a 

erson who does not show that his rights or remedies as a cred- 
itor of the old’ corporation are thereby destroyed or impaired, or 
that he is otherwise in a position to be injured. Smith v. Inge, 283. 

11. Validity of municipal ordinance prohibiting importation or sale of 
second-hand clothing, bedding, &c.—Power conferred on a munici- 
pal corporation, by its charter, ‘‘to pass and enforce all ordi- 
nances deemed necessary or proper to prevent the introduction 
of infectious or contagious diseases, and to preserve the health of 
the inhabitants,’’ does not confer authority to enact an ordinance 


or 


a 


~ 


a 
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making it unlawful for any person ‘‘to import, sell, or otherwise 
deal in second-hand or cast-off garments, blankets, bedding or 
bed-cloths,’’ with a proviso excepting the sale of such articles 
when not imported, or which have not been used by persons hay- 
ing infectious diseases. Town of Greensboro v. Ehrenreich, 580 


COSTS. 


1, Security for costs; overruling of motion to dismiss suit for want of; 
when revisable.—In an action brought by a corporation, or a non- 
resident, the overruling of a motion to dismiss the suit, on ac- 
count of a failure to give security for the costs, is not revisable 
on error or appeal, unless reserved by bill of exceptions. Hyde 
v. Adams, 111. 

2. Costs improperly charged against estate.—Costs and expenses in- 
curred in propounding and establishing the probate of a will, by 
a person who is not therein named as executor, and upon whom 
is cast no legal or moral duty to establish the will, are nota 
proper charge against the estate; and when such costs and ex- 
penses are incurred'by one of the distributees, by agreement 
with the others, and letters of administration are granted to him, 
the adjustment of the matter between them, according to the 
agreement, is not within the jurisdiction of the Probate Court on 
the settlement of the administrator’s accounts. Gayle v. John- 
son, 388. 

3. Costs taxed in favor of successful joint defendant.—In a judgment 
in favor of one joint defendant and against another, a recital that 
the successfui defendant ‘‘ go hence and recover of the plaintiff 
his costs in this behalf expended,’’ means that he recover that 
part of the costs which he himself had incurred. Morris v. Rob- 
inson, 291, 

4. Judgment for costs, on joint conviction of two or more defendants. 
When two or more persons are jointly indicted for a felony, 
jointly tried and convicted, whethér a joint judgment is rendered 
against all, or a separate judgment against each, each is liable 
for the entire costs ; though but one payment can be enforced, 
and, in the event of unequal payments, contribution may be re- 
covered as between themselves. Dawson v. Sayre, 444. 

5. Same; apportionment of costs.—In joint prosecutions, there may be 
cases in which the court should not tax the entire costs against 
the defendants who are convicted, including the costs of wit- 
nesses for those who are acquitted; but, when all are convicted, 
and the whole costs are adjudged against each, the clerk has no 
authority to apportion the costs among them, thereby reducing 
the amount in each case to less than $150, and require the presi- 
dent of the board of inspectors of convicts to deliver his certified 
statement of the costs to the contractor to whom the convict is 
assigned and delivered, and who is required to pay to the clerk 
the full amount of the costs so certified, not exceeding $150 in 
one case. Ib. 444. 


COUNTIES. 


1, Counties, though bodies corporate under the statute are, more 
strictly speaking, political or civil divisions—governmental or 
auxiliary agencies—and the powers conferred on them are dele- 
gated for the purposes of civil and political organization, and 
can not be said to be violative of the maxim that legislative 
powers can not be delegated. Stanjill v. Court of Rev. Dallas 
Co., 287. 
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COURT, PROBATE. 


1. Title to lands descends to heirs and vests in them immediately upon 
the death of the person who is seized and possessed of a heritable 
estate therein.—On the death of a person who is seized and pos- 
sessed of a heritable estate in lands, the title at once descends 
and vests in his heirs or devisees, subject to the widow’s rights 
of homestead and quarantine, and to the exercise by the admin- 
istrator of the statutory powers conferred on him; and with the 
title the right of possession passes, and the right to the rents 
and profits accruing until they are intercepted by the adminis- 
trator; nor can the administrator hold them responsible for the 
rents and protits thus received. Gayle v. Johnson, 388. 

2. Receiver holds for benefit of parties.—A receiver, in a chancery suit, 
holds for the benefit of the parties pending the suit, and, on its 
termination, for the benefit of the party who is ascertained to be 
entitled to the fund or property; and while the rights of a 
stranger, intervening pro interesse suo, will be protected, they can 
not be enlarged by reason of the receivership. Jb. 388. 

3. When receiver’s possession is that of heirs.—A receiver of the rents 
and profits of real estate being appointed, pending a suit between 
the heirs at law and the surviving husband of the decedent, to 
which the administrator was not a party; on the termination of 
the suit in favor of the heirs, the possession of the receiver is 
their possession, and the rents and profits received by him can 
not be claimed by an administrator subsequently appointed. 
Tb. 388. 

4. Sale of decedent’s lands for distribution; when title of heirs is de- 
vested.—When a decedent’s lands are sold for distribution, under 
an order and decree of the Probate Court, the title of the heirs 
is not devested until the purchase-money has been paid in full. 
Gardner v. Kelso, 497. 

5. Application to judge of probate to quash election proceedings.—If an 
orde: for an election is void on its face, and the appellee has suf- 
ficient interest, the application, in fhe first instance, is properly 
made to the judge of probate to quash the proceedings. Miller 
v. Jones, 89. 

6. The proceedings to obtain an election under the act approved December 
llth, 1884, create a new, limited and special jurisdiction, not 
covered by the grant of general jurisdiction to the probate courts, 
and not previously exercised by the judge, requiring for its exer- 
cise that the preliminary and essential facts be affirmatively 
stated. Jb. 89. 

. ‘An Aet to ‘regulate’ the sale, giving away or otherwise disposing of 
ng liquors,’’ does not confer the power to prohibit the sale 
thereof; and where the body of the act provides as well for its 
prohibition as for the regulation of the sale, and the title expresses 
only that the act is to regulate the sale, giving away, &c., of spir- 
ituous liquors, such act is violative of the constitutional require- 
ment that, ‘‘ Each law shall contain but one subject, which shall 
be clearly expressed in its title.’”’ Ib. 89. 

8. Bill seeking to correct errors of law and fact in probate decree; when 
presumption can not be indulged against regularity of decree. 
When the bill seeks to correct errors of law and fact in a probate 
decree, rendered on the settlement of an administrator’s accounts, 
which is not set out, nor any errors or defects specified, but 
which is designated as ‘‘ what purports to be a final settlement,”’ 
no presumption can be indulged against the regularity of the 
decree; and the general averment that there had never been any 

' final settlement, in the absence of facts supporting the averment, 

is not sufficient, being the mere statement of a legal conclusion, 

Watts v. Frazer, 186. 
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9. Judgment or decree against minor represented by guardian ad litem. 


10. 


11. 


13. 


14. 


16. 


17. 


18. 


19. 


INDEX. 


A minor, when represented by a guardian ad litem, is as much 
bound by a judgment or decree as an adult; and an averment of 
the complainant’s infancy at the rendition of a decree on the 
settlement of an administrator’s accounts, without an additional 
averment that he was not represented by guardian ad litem, 
shows no equitable ground for relief against it. Ih. 186. 

Jurisdiction of Probate Court to order sale of decedent’s lands; when 
proceedings can not be collaterally impeached.—The Probate Court 
acquires jurisdiction to order a sale of a decedent’s lands, on the 
filing of a petition by a proper person, setting forth a statutory 
ground of sale; and when the jurisdiction has thus attached, the 
proceedings can not be collaterally impeached on account of 
mere irregularities or errors, Jb. 186. 

Requisites of application.—In an application for the sale of property 
for division or distribution among several tenants in common 
(Code, §§ 3498, 3515), the petition must set forth the names and 
residences of all the parties interested in the property, and this 
statutory requirement, which is jurisdictional, includes the petie 
tioner.—Ballard v. Johns, 32. 


. Same; death of co-tenant.—If the petition shows that one of the 


tenants in common has died, it must show to whom his interest 
has descended, or in whom it has become vested, and such per- 
sons must be made parties.—/b. 32. 

Administrator ad litem for deceased co-tenant.—If it appears that 
the deceased tenant owed debts at the time of his death, the 
court should appoint an administrator ad litem to protect the in- 
terest of creditors.—Jb. 32. 

False claim does not oust jurisdiction.—Although a partition or sale 
can not be decreed by the Probate Court, where an adverse 
claim or title is asserted (Code, § 3512), yet the jurisdiction of the 
court will not be ousted by a false assertion of an adverse claim 
by one of the defendants.—Jh. 32. 


. Surviving husband necessary party.—The surviving husband of a 


deceased tenant in common is a proper and necessary party to 
proceedings for partition.—Jb. 32. 


PrRoBATE OF WILL. 


Misjoinder; when objection to, waived.—When the probate of a will 
is contested by one of the testator’s children, who is a married 
woman, if it is improper to join her husband with her as a con- 
testant, the misjoinder is waived by joining issue and going to 
trial on the merits, and is not available on motion in arrest of 
judgment.—Blake et al. v. Harlan et al, 37. 

Application to judge of probate to quash election proceedings.—It. 
an order for anelection is void on its face, and the appellee has 
sufficient interest, the application, in the first instance, is prop- 
erly made to the judge of probate to quash the proceedings. 
Miller v. Janes, 89. 

What shall be certified to Circuit Court.--To enable the Circuit 
Court to act intelligently, it is necessary to certify to that court 
the whole matter on which the action of the judge of probate was 
invoked, so that the Circuit Court could determine, upon an in- 
spection of the record, whether the judge of probate had jurisdic- 
me to order the election and fix the time for holding the same. 

. 89, 

Jurisdiction of Probate Court to order sale of decedent’s lands; when 
proceedings can not be collaterally impeached.—The Probate Court 

acquires jurisdiction to order a sale of a decedent’s lands, on the 
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filing of a petition by a proper person, setting forth a statutory 
ground of sale; and when the jurisdiction has thus attached, the 
»yroceedings can not be collaterally impeached on account of mere 
irregularities or errors.— Watts v. Frazer, 186. 

20. Same; when order of sale void and the sale a nullity.—If the juris- 
diction of the court never attached, the order of sale is void, and 
the sale a nullity ; and the remedy at law to recover the land be- 
ing plain and adequate, the heirs can not come into equity to set 
aside the sale.—Jb. 

21. Sale of lands by decree under probate court.—When land is sold b 
a guardian, under a probate decree, the sale is not complete until 
confirmation, and the title does not pass until the purchase-money 
is paid.—East v. East, 199, 

22. Final settlement of guardian’s accounts; when probate court has not 
jurisdiction.—The probate Court has no jurisdiction to make a 
final settlement of a guardian’s accounts during the minority of 
the ward, and while the legal relation between them still exists. 
Glass v. Glass, 241. 

23. Same; (this case).—Where the record shows that the guardian’s 
accounts for final settlement were filed on the 14th November, 
and his resignation filed on the 14th January afterwards, on 
which day also a final settlement of his accounts was made with 
the court, the settlement is void, and can not be supported on the 
principle of retrospective relation.—Jb. 241. 

24. Decree of insolvency; when not conclusive on heirs and distributees. 
A decree of the Probate Court declaring an estate insolvent, and 
subsequent proceedings based on that decree, rendered and had 
prior to the enactment of the statute, approved December 4, 1878 
(Sess. Acts. 1878-9, p. 69), are not conclusive on the heirs and 
distributees, legatees and devisees, who were not parties, and 
had no right to file objections to claims, nor to contest the ad- 
ministrator’s accounts.—McMillan v. Rushing, 402. 








CRIMINAL LAW. 


1. Attempted fraud in procuring testimony; when properly considered to 
disadvantage of party attempting same.—If a party attempts to 
practice afraud on the court, by procuring or assisting to procure 
testimony which he knows to be false, or resorting to any other 
artifice designed to deceive or mislead, this is a circumstance 
which the jury may properly consider to his disadvantage ; but, 
to justify a charge invoking this principle, there must he some- 
thing more than a mere contradiction between the defendant’s 
own testimony and the testimony of the witnesses against him. 
Beck v. The State, 1. 

2. Abstract charge; when reversal worked by.—An abstract charge, 
even though it asserts a correct legal proposition, will work a 
reversal, when it may have misled the jury.—Jb. 1. 

3. Trial by impartial jury.—The purpose of the statutory provisions 
for drawing, summoning and empanelling jurors for the trial of 
persons indicted for capital felonies, is to secure a trial by an 
impartial jury.—Evans v. The State, 4. 

4. From whom jury is selected.—It is the right of the defendant to 
have a jury selected from all the persons summoned as special 
and regular jurors who are in attendance and competent, only 
subject to any contingency and necessity that may arise from the 
operation of the statutory provisions, but where the same persons 
are drawn and summoned for the trial of two defendants indicted 
for separate capital felonies, to be tried on the same day, should 
one or more of them be engaged in the consideration of the case 
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of one of the accused, while a jury is being selected for the trial 
of the other, the necessity in such case is created by the act of 
the court, andis in violation of the requirements of § 4874 of the 
Code.—Tb. 4. 


. Robbery; what constitutes.—Snatching a thing from the hands of 


another, accompanied with violence, or threats creating appre- 
hensions of bodily harm, or resistance however slight, constitutes 
robbery. Jb. 4. : 

Arrest by town marshal for breach or attempted breach of peace; 
prisoner has no + to select officer before whom he will be tried. 
A person arrested by a town marshal, for a breach or attempted 
breach of the peace committed in his presence, has no right to 
select the officer before whom he will be tried, nor can he object 
to being brought to trial before the mayor or intendant of the , 
town.—Hayes v. Mitchell, 183. 


. Actual breach of the peace not necessary to justify arrest by marshal; 


may act on appearances, and arrest to prevent threatened breach. 
In the performance of his duty to prevent threatened breaches 
of the peace, a town marshal, or other municipal police officer, 
may act on the reasonable appearance of things, and make ar- 
rests before an actual breach of the peace is committed; and he 
may justify on the ground of such reasonable apprehension of 
violence, when sued for the arrest.—Jb. 183. 

Jurisdiction of justice of the peace under statute against cruelty to 
animals.—Justices of the peace have not final jurisdiction of of- 
fenses committed in violation of the statute against ‘‘cruelty to 
animals,’’? (approved, February 23, 1883,—Sess. Acts 187— 
amended, February 17, 1885,—Sess. Acts 159,) there being noth- 
ing in either statute which confers such jurisdiction. Horton v. 
The State, 8. 


. Finding of the court upon testimony, not reviewed on appeal.—In a 


—— for a misdemeanor, before the County Court, the case 
eing submitted to the decision of the court without the interven- 
tion of a jury, its finding on the facts can not be reviewed, or re- 
vised, by this court, on appeal. Knowles v. The State, 9. 


ReEtAILinGe Sprritvous Liquors. 


Whether liquor sold, was intoxicating may be shown by its effects on 
those using it.—In a prosecution for selling intoxicating liquof, in 
violation of a local prohibitory law, a witness for the prosecution 
having testified, that the liquor, or beverage sold by the defend- 
ant produced on him effects similar to those produced by whisky, 
it is competent for the defendant to prove by other witnesses who 
had drunk it, that it had no intoxicating effect on them. Jb. 9. 


ARSON. 


Indictment for arson ; sufficiency of. —An indictment for arson as de- 
fined by section 4346 of the Code of 1876, and which substantially 
pursues the form (No. 34, p. 995 of the Code), charges the offense 
of arson in the first degree with sufficient certainty. Sands et al. 
v. The State, 201. 


- Same ; sufficincy of averment of ownership of building burned.—The 


description in the indictment of the property burned, as ‘‘the jail 
of Wilcox county,’’ is a sufficient averment of ownership, the 
courts judicially knowing that the county jails in this State are 
the property of the several counties in which they are located, 
and that each county in the State is a body corporate. Jb. 201. 
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MaA.icious PROSECUTION. 





13. Conduct and language of prosecutor connected with arrest ; when ad- 
missible as tending to establish malice.—In an action fora malicious 
prosecution, it is competent for the plaintiff to show any acts, 

. conduct or words of the defendant on the day of the plaintiff’s ar- 
rest, and while he was in custody, tending to establish malice or 
other improper motive inthe prosecution, or a purpose to vex or 
oppress the plaintiff; but, the defendant not being liable for any 
acts or declarations of the sheriff, beyond the usual and proper 
mode of executing the process, unless he instigated, authorized 
or participated in them, the declarations of the sheriff to the 
plaintiff, not made in the presence of the defendant, are not com- 
petent evidence for the plaintiff. Motes v Bates, 382. 

14. Impeachment of witness ; limitation of inquiring into character.—In 
impeaching a witness, the inquiry is not limited to his general 
character for truth, but may be extended to his character general- 
ly. Ib. 382. 

15. Advice of counsel; when constituting adefense.—To make the advice 
of counsel a defense to such sction, it is not necessary that the 
prosecutor should have made a full and fair disclosure of all the 
facts in the case, but only of all the facts known to him, or which 
he could have ascertained by reasonable diligence. Jb. 382. 

16. Parol license to pass through lessor’s lands ; when revocable.—When 
a rented field is accessible by a public road, permission to use a 
shorter pathway through the lessor’s other lands will not be im- 
plied from its greater convenience ; and its use without objection 
is no more than a parol license, which is revocable at pleasure ; 
but, if the use of the pathway was part of the contract, or was held 
out as an inducement to the contract, the lessor would be es- 
topped from prohibiting its rightful use by the lessee or his ser- 
vants. Jb. 382. 

17. Indictment not evidence of probable cause.—The finding of an in- 
dictment by a grand jury is not prima facie evidence of probable 
cause. Jb. 382. 


RopBery. 
18 


Robbery ; what constitutes.—Snatching a thing from the hands of 
another, accompanied with violence, or threats creating appre- 
hensions of bodily harm, or resistance however slight, constitutes 
robbery. Evans v. The State, 4. 


JURORS AND JuRY. 


19. Trial by impartial jury—The purpose of the statutory provisions 
for drawing, summoning and empanelling jurors for the trial of 
persons indicted for capital felonies, is to secure a trial by an im- 

artial jury. Evansv. The State, 4. 

From whom jury is to be selected.—It is the right of the defendant to 
have a jury selected from all the persons summoned as special 
and regular jurors who are in attendance and competent, only 
subject to any contingency and necessity that may arise from the 
operation of the statutory provisions, but where the same persons 
are drawn and summoned for the trial of two defendants indicted 
for separate capital felonies, to be tried on the same dey, should 
one or more of them be engaged in the consideration of the case 
of one of the accused, while a jury is being selected for the trial of 
the other, the necessity in nat case is created by the act of the 
court, and is in violation of the requirements of § 4874 of the Code. 
Ib. 4. 


& 
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1. Custom; when can not alter written agreement.—The landlord, suing 
in case for the conversion of his tenant’s crop, whereby his stat- 
utory lien was lost, can not be allowed to “ prove that it was a 
rule or custom he had made on his plantation that he should 
have all the cotton seed raised on the land by his tenants;” 
because one man can not establish a custom, and because such 
evidence contradicts the terms of the note for rent., which 
specified that a certain number of bales of cotton should be 
delivered as rent. Powell et al. v. Thompson, 5/. 


DAMAGES. 


1. Breaches must be alleged in complaint.—The plaintiff having agreed 
and undertaken, for a specified price, to unload for defendant 
certain cars laden with fime rock ‘‘ at such times and places as 
may be ordered by defendant,’’ an action does not lie to recover 
the stipulated compensation, unless the service was ordered or 
directed by defendant, or was performed by his authority, ex- 
ress or implied; and the fact that it was so done must be alleged 

in the complaint. Flouss & Kennedy v. The Eureka Co., 30. 

. In action for damages, employee need not aver that employer had rea- 
sonable time after notice to repair.—In an action to recover dam- 
ages on account of injuries afterwards sustained, it is not neces- 
sary to aver in the complaint that the employer had had reason- 
able time to remedy the defect after the notice was given. Wood- 
ward Iron Co. v. Jones, 123. 

3. Same; measure of damages.—lIf the plaintiff is entitled to recover 
compensation for the injury to his property, the measure of his 
damages is the difference in the market value of his lot before 
and after the sidewalk was cut down; and neither the falling of 
his brick wall, nor the apprehended undermining of his house by 
subsequent rains can be considered in estimating the damages. 
City Council of Montgomery v. Townsend, 489. 


to 


4. See ATTACHMENT Bonps, ADMINISTRATORS AND ExecutTors. 


5. When action lies generally ; contributory negligence as defense.—The 
statute which gives an action for damages to the personal repre- 
rentative of a deceased person, whose death was ‘‘ caused by the 
wrongful act or omission of another,’’ is limited to cases in 
which the deceased person himself, if death had not ensued, 
might have a re an action for the same act or omission 
(Code, § 2641); and since contributory negligence on the part 
of the deceased would have been a complete defense to an 
action by him, it is equally a defense to an action by his personal 
representative. King v. Henkie, 505, 

6. Measure of damages.—In an action against a sheriff and his sure- 
ties, for levying an attachment against a third person on plaintiff’s 
goods, .there being no aggravating circumstances, the measure 
of damages is the value of the goods at the time they were taken, 
with interest to the day of the trial. Ellis v. Allen, Bush & West, 
5165. 


DEEDS. 


See PLEADINGS AND PRACTICE, 3. 


1. Defective probate of deed; when certified copy not evidence.—When a 
deed has been recorded within twelve months from its date but 
the certificate of probate or acknowledgment is substantially de- 
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fective (Code, § 2154), a certified copy is not admissible as evi- 
dence without further proof, England v. Hatch, 247. 

2. Conveyance recorded more than twenty years presumed to have been 
properly probated.—Under the rule laid down in Hutchings v. 
White, 40 Ala. 253, if the deed has been recorded in the proper 
office for more than twenty years, the presumption will be in- 
dulged that its execution was legally proved or acknowledged ; 
but the court is unwilling to extend the rule to deeds which have 
not been recorded twenty years. Jb. 247. 

3. Destruction of deed.—The destruction of a deed does nol work a 
divestiture of the grantee’s title. Stapp v. Wilkinsoa, 47. 

4. Conveyance of lands executed by husband and wife jointly amd at- 
tested by iwo witnesses; when sufficient to convey wife’s snterest.—A 
tested by two witnesses,is sufficent to convey whatever interest 
the wife has, unless the consideration was the payment of the 
husband’s debt; and the payment of part of the consideration 
in cash, and the balance in extinguishment of a prior vendor’s 
lien, is sufficient to uphold it asasale. Reynolds v. Caldwell, 232. 

5. Conveyance of homestead by married man without signture and as- 
sent of wife.—An absolute conveyance of his homestead by a mar- 
ried man, without the voluntary signature and assent his wife, 
is a nullity, and an executory agreement to convey is equally 
null and inoperative. Striplin & Co. v. Cooper & Son, 256. 

6. (“Rule in Shelley’s Case’? applied—Right of heirs to sue).—The 
‘Rule in Shelley’s Case,’’ as at common law, prevailed in this 
State until the 17th January, 1853, when the Code of 1852 became 
operative ; and deeds and wills which took effect before that date, 
are governed by it. McQueen v. Logan, et al. 304. 

7. Same; A deed, executed in 1841, by which lands were conveyed 
to a trustee, ‘‘for the purpose of providing a permanent domicile 
and home for the said Jane C. M.,’’ a married woman, ‘‘and such 
family as she may have, for their use and benefit during her 
natural life, and at her death to descend to and be equally 
divided among and between her heirs’’, under the operation of 
the rule in Shelley’s Case, vested the entire estate in Mrs. M.; 
and if her children took any present interest, as members of ‘‘the 
family,’’ their right to sue for it was not postponed until her 
death. Jb. 

8. It is error to admit oral testimony of the intention with which a 
deed is executed. Morris v. Robinson, 291. 

9. Unrecorded absolute conveyance, intended only as security for loan; 
validity as against creditors.—A conveyance absolute in form, but 
intended only as a security for a loan, as shown by a bond with 
condition to convey on payment of the debt, the papers not be- 
ing recorded, and no change of possession being shown, is con- 
structively fraudulent as against existing creditors; but, as 
against subsequent creditors, a fraudulent intent, or actual fraud, 
must be shown. Tryon et al. v. Flournoy & Epping, 321. 

10. Same; ignorance of law, as excuse for failure to record; concealment 
of contents of deed.—If the creditor, being a resident of Georgia, 
was ignorant of the fact that the laws of Alabama required reg- 
istration of such conveyance and defeasance, and for this reason 
failed to have it recorded until after the lapse of nine or ten 
months, this would be sufficient to rebut any fraudulent intent 
on his part; nor can he be charged with a fraudulent intent, 
because the debtor, when acknowledging the conveyance, at- 
tempted to conceal its contents. Jb. 32J. 

1l. Secondary evidence of lost deed.—As to the alleged deed from 
Cothran & Elliott to Cadow, the court holds, as on the former 














652 INDEX. 


DEEDS—Continued. 


appeal (78 Ala. 150), that the proof of its existence and destruc- 
tion was sufficient to let in secondary evidence of its execution 
and contents. Elliott v Dyche et als, 376. 

12. Proof of deed executed in another State.—As to a deed executed in 
Georgia, the presumption is that the subscribing witnesses also 
resided there; and it is not necessary to produce them, nor to 
account for their absence, before adducing secondary evidence 
of its execution. Jb. 376. 

13. What not statement of opinion —When a witnesses testifies to the 
existence and subsequent destruction of a deed which he has 
seen and read, and further states, ‘‘The paper writing now 
shown me is, I verily believe, a true copy of said deed,’”’ this is 
not the statement of a mere opinion, and does not render his 
testimony inadmissible. Jb. 376. 


DETINUE. 
See Raney v. Raney, 157. 


1. Assessing separate value of articles sued for.—In an action for the 
recovery of personal property in specie, the articles sued for be- 
ing described in the complaint as ‘‘one lot of staves and saw-logs,”’ 
a verdict for the plantiff should assess the value of the staves and 
logs separately (Code, § 2944); and if only their aggregate value 
is assessed, a judgment following the verdict is erroneous. John- 
sonv. McLeod, Adm’r, 4383. 

2. Assessing separate value of articles levied on.—On the trial ofa stat- 
utory claim suit for four yokes of oxen and two carts, verdict and 
judgment being rendered for the plaintiff in execution [Code, § 
3343], the value of each article must be assessed separately, and 
it is error to assess a gross sum as the aggregate value. Tait v. 
Murphy, 440. 

3. Felling and conversion of timber by trespasser upon land; when 
owner may maintain trover or detinue.—When a trespasser enters 
upon land, fells timber, and converts it to his own use, the owner 
may maintain trover forthe conversion, or detinue for the proper- 
ty, if it can be identified, notwithstanding any change in its form; 
but this principle does not apply to timber cut by an adverse pos- 
sessor. Street v. Nelson, 230, 


DIVORCE. 
See CHANCERY PLEADING AND Practice, 1, 2, 19. 


1. Chancellor’s conclusion in this case affirmed, there being no decided 
preponderance of evidence against correctness of.—On consideration 
of the evidence in this record, the court can not affirm that there 
is a decided preponderance against the correctness of the chan- 
cellor’s conclusion, and therefore affirms his decree refusing to 
grant a divorce to the complainant.—Edwards v. Edwards, 97. 

2. Alimony; pending suit for divorce; pending appeal to this court. 
Pending a suit for divorce, the wife is entitled, as of right, to an 
allowance for temporary alimony out of the husband’s estate 
(Code, § 2694); but an application for alimony pending an appeal 
to this court, being subsequent to the appeal, is not subject to 
revision by this court on the appeal. Jb. 97. 

3. Divorce ; actual or apprehended violence as ground of.—The wife is 
entitled to divorce when the husband has committed actual. vio- 
lence on her person, attended with danger to life or health, or 
when, from his conduct, there is reasonable apprehension of such 
violence. (Code, § 2687). But, to bying a case within this stat- 
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ute, actual violence, or a reasonable apprehension thereof, must 
be shown; and insulting words, offensive manners, want of civil 
attention, or other conduct which shocks the sensibilities, wounds 
the feelings, and causes grief and domestic unhappiness, is not 
sufficient. Wood v. Wood, 254. 

4. Collusion implied from pleadings.—On bill for divorce by the hus- 
band, charging adultery by the wife, evidence being taken by 
both parties, and the litigation conducted with zeal and earnest- 
ness on both sides, until about the time when the cause was snb- 
mitted for decision, when, by agreement of record, the cause was 
submitted on the testimony of the complainant’s witnesses alone, 
and an agreement as to alimony and solicitor’s fees; held, that 
the record suggested collusion between the parties, and stimulated 
vigilance on the part of the courtin the examination of the evi- 
dence on which a decree of divorce was founded. Powell v. 
Powell, 595. 

5. Proof of adultery.—While a divorce may be granted on the ground 
of adultery, on circumstantial evidence only, ‘‘the circumstances 
must be such as would lead the guarded discretion of a reasona- 
ble and just man to the conclusion’’ that the offense had been 
committed; and where the evidence points to only two occasions, 
and the circumstances proved, in each case, are susceptible of 
an innocent construction, a divorce should not be granted. Jb. 


595. 
DOWER. 


See Cuancery I Jurispiction AND GENERAL Principies, 7, 
(p. 26.) 


1. Right of widow before assignment of dower.—The widow has no legal 
estate or interest in the lands of the deceased husband until a 
specific part of the land is allotted and set apart for her dower 
estate; her interest, until then, being equitable, in its nature a 
right lying in action. Reeves v. Brooks, 26. 

2. Assignability of widow's dower interest before allotment at law.—The 
right of dower not being a legal estate, before assignment, is not, 
in law, the subject of conveyance to a stranger. Notwithstand- 
ing such conveyance the heir may successfully maintain ejectment 
against the grantee for the recovery of possession. Ib. 26. 

3. Same; in equity.—In equity the interest of the assignee is pro- 
tected, and he is treated as succeeding to the right of the 
assignor, and as the owner of the thing transferred. The assign- 
ment of the widow’s right of the dower, before allotment, though 
inoperative at law, is effective in a court of equity, that will, ina 
proper case, enforce her transfer, and protect the rights of her 
transferree. Ib. 26. 

4. Right of widow to rents during quarantine.—Under the statute, 
§ 2238, Code, the widow may retain possession of the dwelling and 
the plantation connected therewith, until the assignment of her 
dower. During such time she may rent the premises; and, if the 
administrator, heir or other person, receives the rent, she may 
recover it fromhim. Jb. 26. 


EJECTMENT. 


1. Ejectment ; what essential to maintain.—To maintain ejectment, or 
the statutory action in the nature of ejectment, the plaintiff must 
have, at the commencement of the suit, the legal title, and the 
right of immediate possession. Grandin v. Hurt, 116. 
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2. Plaintiff in ejectment must recover on strength of his own title.—In 
ejectment, or statutory action in the nature of ejectment, the 
plaintiff must recover, ifat all, onthe strength of his own title; 
and when he fails to make out a prima jacia case, the defendant 
is not required to adduce any evidence, nor will erroneous rulings 
on evidence offered by the defendant work a reversal. England 
v, Hatch, 247. 

. (Adverse possession perfects title).—Uninterrupted possession by de- 
fendant and his vendor, for twenty-eight years before suit brought, 
under written claim of title, accompanied by the usual acts of 
ownership, ‘‘perfects a title against all the world, unless there be 
a claimant armed with a paramout title, yet so circumstanced that 
he could not assert his title until the occurrence of an event which 
has happened within less than ten years before the commence- 
ment of the suit.’’ McQueen v. Logan, 304. 

. (Rule in Shelley’s Case’’ applied—Right of heirs to sue).—The 
**Rulein Shelley’s Case,’’ as at common law, prevailed in this 
State until 17th January, 1853, when the Code of 1852 became 
operative ; and deeds and will which took effect before that date, 
are governed by it. Jb. 304. 

5. Same.—A deed, executed in 1841, by which lands were conveyed 
to a trustee, ‘‘for the purpose of providing a permanent domicile 
and home for the said Jane C. M.,’’ a married woman, ‘‘and such 
family as she may have, for their use and benefit during her 
natural life, and at her death to descend to and be equally divided 
among and between her heirs,’’ under the operation of the rule in 

i Shelley’s Case, vested the entire estate in Mrs. M.; and if her 

children took any present interest, as members of ‘‘the family,’ 
their right to sue for it was not postponed until her death. Jb. 





a 
“_ 


_— 


6. Mortgagee ; when legal title in.—A mortgagee has the legal title, and 
the right of immediate possession, unless the instrument contains 
a stipulation postponing his right of possession. Grandin v. Hurt, 
116. 

7. Effect of stipulations in mortgage, on mortgagee’s right to maintain 
ejectment (this case).—The mortgage having been given to secure 
the payment of a note which the mortgagor had assigned to the 
mortgagee, and containing a stipulation that the latter should not 
‘‘institute any proceeding to foreclose,’’ until the maker and in- 
dorser had been sued to insolvency, the right to take possession 
is postponed until the happening of this contingency; and the 
mortgagee can not maintain ejectment before that time. Jb. 116. 

8. What title will authorize recovery.—To authorize a recovery in eject- 
ment, or the statutory action in the nature of ejectment, the 
plaintiff must, as a general rule, have a legal title at the com- 
mencement of the action, and that title must continue up to the 
time of the trial; but, when he sues as the owner of an estate 
per qutre vie, which terminates before the trial, though he can not 
recover the possession, he may recover mesne profits, or damages. 
Hairston v. Dobbs, 589. 

9. Merger of life-estate in fee.-—When the owner of an estate for life 
acquires by purchase the remainder or reversion fee, the less es- 
tate becomes merged in the greater, and his title is an absolute 
fee, on which he may recover in ejectment, or the statutory ac- 
tion in the nature of ejectment, commenced before he acquired 
the fee. Jb. 589. 

10. Permanent improvements, under adverse possession for three years ; 
and possession under color of title in good faith, limiting liabilty 
for rents.—A suggession of adverse possession for three years, and 
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the erection of permanent improvements (Code, §§ 2951-54), and 
ossession under color of title in good faith, whereby the liability 
or rents is limited to one year before the commencement of the 

suit (Jb. § 2966) are inconsistent defenses, and can not be pleaded 

together; and when so pleaded, if the defendant will not elect 

— both of them should be struck out by the court. 
b. 589. 


EQUITY. 


See CHANCERY. 


ERROR AND APPEAL. 


3. 


9 


6. 


~I 


ad 


Cross appeals in action at law.—In an action at law, where each 
party appeals and assigns errors, the judgment must be either 
affirmed or reversed as a whole; and if reversed on either ap- 
peal, it must be reversed entirely.—Ala. Gr. So. R. R. Co. ve. 
McAlpine & Co. 73, 

Appeal from justice’s judgment when sum claimed exceeds twenty 
dollars; formation of issue.—On appeal from a justice’s judgment 
when the sum claimed exceeds twenty dollars, the cause must 
be tried ‘‘on an issue to be made up under the direction of the 
court (Code, § 3122); but it is not necessary that the record 
should show the active interference of the court in the formation 
of the issue, when not requested ; and it will be presumed, when 
pleas to the merits are found in the record, that the cause was 
tried on them without objection.—Jones v. Collins, 108. 


. Appeal; when dismissed.-An appeal from a decree rendered on 


the contested probate of the will, taken within thirty days from 
its rendition, will not be dismissed on motion, because the cita- 
tion was not served for several months after the appeal was sued 
out.—Moore v. Spier, 129. 


. Same; irregularity in waived by joinder in error.—In such case, the 


appellee might, it seems, have had a aftirmance on certificate, but 
the irregularity is waived by a joinder in error without objecting 
to it.—Jb. 129. 


. Appeal from judgment of justice of the peace; how proved.—The fact 


that an appeal was taken from a judgment rendered by a justice 
of the peace can not be proved by an entry of the word appeal on 
his docket.—Steinhardt v. Bell, 208. 

Appeal by married women, without security for costs.—From any 
judgment or decree “‘ subjecting to sale the separate estate of a 
married woman, or any part thereof,’’ she may prosecute an ap- 
peal without giving security for the costs, on making an affidavit 
of her inability to do so (Code, § 3930) ; but the statute does not 
apply, where a married woman institutes a statutory claim suit 
to try the right to property on which an execution against her 
husband has been levied, and the issue is found against her. 
Guy v. Lee, 346. 


. Abstract charge; when reversal worked by.—An abstract charge, 


even though it assert a correct legal proposition, will work a re- 
versal, when it may have misled the jury.—Beek v. The State, 1. 

Finding of the court upon testimony, not reviewed on appeal.—In a 
prosecution for a misdemeanor, before the County Court, the 
case being submitted to the decision of the court without the in- 
tervention of a jury, its finding on the facts can not be reviewed, 
or revised, by this court, on appeal.—Knowles v. The State, 9. 


. Security for costs; overruling of motion to dismiss suit for want of; 


when revisable.—In an action brought by a corporation, or a non- 
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resident, the overruling of a motion to dismiss the suit, on ac- 
count of a failure to give security for the costs, is not revisable on 
error or appeal, unless reserved by bill of exceptions.—Hyde rv. 
Adams, 111, 

Same; when court can not revise charge or judgment in absence of. 
The cause being submitted to the court on an agreed statement 
of facts, in which it is stipulated that the court shall, on the ad- 
mitted facts, givea general charge in favor of either party, and 
render judgment as on verdict; that the party against whom he 
decides shall have an exception to the charge, and may prose- 
cute an appeal ; this court can not revise the charge or judgment, 
in the absence of a bill of exceptions properly signed.—Clark v. 
McCrary, 110, 


. A joinder in error without objecting to irregularity of the appeal.—Is 


a waiver of such irregularity.—Moore v. Spier, 129. 

An appeal lies.—From a decree dismissing a motion to set aside a 
sale of land under execution on a decree in chancery.—Allen v. 
Allen, 154. 


. Demurrable defects in petition not available to appellant unless speci- 


jied in demurrer.—In a petition asking to set aside a sale of lands 
under execution, an averment that the land ‘‘ was sold fora 
grossly inadequate price,’’ if objectionable as the averment of a 
legal conclusion, is amendable ; and the defect not being specified 
in the demurrer, nor called to the attention of the chancellor, is 
not available in this court.—Jh. 154. 


. Error without injury.—Under a plea in abatement, averring resi- 


dence and freehold in another county at the commencement of 
the suit, two issues being presented—namely, in what county 
the defendant resided, and whether he had estopped himself from 
setting up such residence by reason of admissions made to the 

laintiff and his attorney; in such case, when the verdict of the 
jury affirmatively ascertains the fact of the defendant’s residence in 
the county in which the suit was brought, then, though there may 
have been error in the charge of the court on the issue of estop- 
pel, it is error without injury, and constitutes no cause for re- 
versal.— Raney v. Raney, 157. 

Interlocutory decree from which appeal lies; what is not.--The over- 
ruling of a demurrer, to a petition to set aside a sale of land un- 
der execution, no other order being made in the case, is not one 
of the interlocutory decrees from which an appeal is given by 
statute (Code, §§ 3916, 3918, 3921-2); and an appeal from such 
decree will be dismissed, eax mero motu, by the court.—Clark v. 
Spencer, 345. 


. Appeal from interlocutory decree sustaining demurrer to cross-bill; 


18. 


when does not lie.—An appeal does not lie from an interlocutory de- 
cree sustaining a demurrer to a cross-bill, without an order diss- 
missing it; and such appeal will be dismissed by the court ex 
mero motu, notwithstanding a joinder in error.—(Overruling 
Brooks v. Woods, 40 Ala. 538).--Barclay v. Spraggins, 357. 

Improperly sustaining demurrer to plea.—The general rule is that 
injury results to the party against whom the error was made, 
when a demurrer is improperly sustained to a plea, and will op- 
erate a reversal; but, when it affirmatively appears that the 
party complaining has had, under the general issue or special 
pleas, all the benefits he could have had under the plea to 
which the demurrer was sustained, the error is not a cause of 
reversal.—Owings v. Binford, 421. 

Remainderman necessary party.—If a remainderman is not made a 
party to the suit, his rights are not affected by any decree that 
may be rendered; and if an infant remainderman is made a par- 
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ty, but is not properly brought before the court, the decree will 
be reversed on error, no matter how the question is presented. 
Gayle et at. v. Johnston, 395. 

19. Nonsuit; what is revisable-—On appeal from a judgment of vol- 
untary nonsuit (Code, §3112), this court can only revise the rul- 
ings to which exceptions were duly reserved.— Wartensleben v. 
Haithcock, et al. 565. 

20. Argument of counsel ; objectionable language.—In his argument to 
the jury, counsel has no right to refer to or comment on facts, 
or assumed facts, as to which there is no evidence before the 
jury ; as by referring to the character of plaintiff’s ancestors, or 
characterizing the defendants as a soulless corporation; and the 
use of such language being duly objected and excepted to, is a 
reversible error.—Com. Fire Ins. Co. v, Allen, 571. 

21. Nonsuit; what is revisable-—When a nonsuit is taken on account 
of a charge to the jury, to which exception was reserved (Code, § 
$3112), rulings on demurrer can not be considered on error. 
Stoelker v. Wooten, 610. 


ESTATES OF DECEDENTS. 


1, When heirs may elect to claim profit arising from resale—When ad- 
ministrator entitled to be repaid.—The land having been resold by 
the administrator at a profit, the heirs may, at their election, claim 
the profit arising trom the resale; but, if they so elect, the ad- 
ministrator is entitled to be repaid the purchase-money expended 
by him, and also to the rents and profits accruing up to the resale. 
Powell v. Powell, 11. 

2. Election must be in unambiguous terms.—Such election, to be effec- 
tive, must be clearly manifested, and declared in unambiguous 
terms; and in a bill which seeks to bring the administrator to a 
settlement, if the heirs desire to claim the profits of the resale, 
they must distinctly aver their election, and the facts on which it 
is based, or assert their claim before the register, before entering 
on a statement of the account. Jb. 11. : 

3. When onus on administrator on final settlement, to show error in in- 
ventory.—When an administrator returns in his inventory a debt 
due from himself to his intestate, and, on final settlement, con- 
tends that the debt was in fact paid to the intestate while living, 
the onus is on him to show that it was erroneously included in the 
inventory by mistake or otherwise; and in the absence of satis- 
factory explanation, he must be charged with the amount. Dickie 
v. Dickie, 57. 

. Whenonus on distributees to disprove correctness of credit allowed on 
partial or annual settlement.—A credit allowed on a partial or an- 
nual settlement being presumptively correct (Code, § 2531), the 
onus is on the distributees, on final settlement, to overcome this 
presumption ; and in the absence of satisfactory evidence of its 
incorrectness, the credit must be allowed. Jb. 57. 

. Administrator noi ‘credited with amount advanced distributee.—On 
settlement of an administrator’s accounts, he can not be allowed a 
credit for money advanced to a distributee, but the amount may 
be charged against the distributee, when his distributive share 
has been ascertained. Jb. 57. 

. Confederate money ; liability for; entitled to credit.—An administra- 
tor who, during the late war, received Confederate treasury notes 
in good faith, in the course of administration, is only liable for 
its due and proper administration; and having exchanged for 
registered bonds the surplus remaining in his hands after pay- 
ing off the debts, he is entitled to a credit for the amount so lost 


42 











658 





INDEX. 


ESTATES OF DECEDENTS—Continued. 


to the estate, when no fraud or collusion is charged against him, 
and there is no proof that he could have invested it in any other 
way. Ib. 57. 


7. Administrator’s debt, when he is creditor of his intestate presumed 


paid up on receipt of assets.—When an administrator, being a 
creditor of the intestate, receives assets which he can lawfully 
apply to the payment of debts, he is bound to make the applica- 
tion, and the debt will be presumed to be paid; and1f he receives 
depreciated currency in payment of the debts of the estate, he is 
required to apply it in payment of his own debt. Jb. 57. 


. Note for slave—chargeable with value in good money ct time of sale. 


For the amount of a note given for the purchase-money of aslave, 
sold by the administrator under an order of court, he is prima 
facie chargeable in settlement, not for the amount specified in the 
note, but for the value of the property in good money at the time 
of the sale. Jb. 57. 


. Bill seeking sale of decedent’s lands for payment of debts ; proof as 


10. 


ll. 


13. 


14. 


15. 


against infant defendants.—When a bill seeks to sell a decedent's 
lands for the payment of debts, because of the insufficiency of 
personal assets, the existence of the debts ard the deficiency of 
personal assets must be proved, as against infant defendants, by 
other evidence than the admissions of their guardian ad litem. 
Hooper v. Hardie, 114. 

Testimony of party, as to transactions with decedent.—The estate of 
a deceased tenant, who died in the possession of personal prop- 
erty which had been lent to him, is not interested in the result of 
a suit brought by the lender against the landlord, to recover dam- 
ages for the conversion of such property (Code, § 3058), and 
therefore, in such action, the plaintiff may testify as to any rele- 
vant fact showing the bailment. Butler v. Jones, 436. 

Sale of decedent’s lands for distribution ; when title of heirs is devested, 
When a decedent’s lands are sold for distribution, under an order 
and decree of the Probate Court, the title of the heirs is not de- 
vested until the purchase-money has been paid in full. Gardner, 
Adm’r v. Kelso, 497. . 

Parties to bill—When a bill seeks to enforce a vendor’s lien for the 
unpaid purchase-money of land, which was sold for distribution 
among the heirs of the deceased owner, under a decree’of the 
Probate Court, all the persons in whom the legal title was vested 
are necessary parties. Jb. 497. 

Same ; who are heirs and next of kin of deceased grandchild.—The 
only son of a deceased daughter, who left neither child, father, 
mother, nor maternal grandmother, living at the time of his death, 
being one of the heirs at law of the decedent; it can not be as- 
sumed that his four maternal aunts are his only heirs and next 
of kin, when that fact is not averred, and it is not shown that he 
left no grandfather, nor maternal grandmother, nor maternal 
uncle or aunts. Jb. 497. 

Same ; personal representative of deceased heir.—It being shown 
that a part of the purchase-money for the land was paid, and was 
distributed in unequal Py among the several heirs; the 
personal representative of a deceased heir, who had received 
more than his proportion of the money, is a necessary party to the 
statement of the account; and being made a party, on his own 
motion, after the account has been taken, the register’s report 
made, and on the day before the final decree was rendered, the 
decree will be reversed at his instance. Jb. 497. 

Decree distributing purchase-money ; settlement of decedent’s estate. 
Under such bill to enforce the vendor’s lien, a decree distributing 
the unpaid purchase-money can not be rendered without a state- 
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, ment of the accounts of the deceased administrator, who was the 
r urchaser, and who had made unequal distribution among the 

oo and this cannot be done without a removal of the settle- 
d ment of the estate from the Probate Court, under pleadings prop- 
a erly framed; nor can such removal be asked by the personal rep- 
y resentative unless special equitable reasons are shown. Jb. 497. 
é 16. Testimony 7 pee as to transaction with, or statement by deceased 
person.—To disqualify a party from testifying as a witness, ‘‘as to 


any transaction with, or statement by any deceased person, 

whose estate is interested in the result of the suit, or when such 

deceased person, at the time of such statement or transaction, 

: acted in any representative or fiduciary relation whatsoever to 

| the party against whom such testimony is offered’’ (Code, § 
3058), ‘‘there must be an immediate conflict of interest involved 
in the issue to be tried—the effect of the evidence must be to di- 
minish or enlarge the rights of the decedent’s estate.’’ Hill, 
Fontaine & Co. v. Helton, 528. 

17. Title to lands descends to heirs and vests in them immediately upon 
the death of the person who is seized and possessed of a heritable es- 
tat therein.—On the death of a person who is seized and pos- 
sessed of a heritable estate in lands, the title at once descends 
and vests in his heirs or devisees, subject to the widow’s rights 
of homestead and quarantine, and to the exercise by the admin- 
istrator of the statutory powers conferred on him; and with the 
tit!e the right of possession passes, and the right to the rents and 
profits accruing until they are intercepted by the administrator ; 
nor can the administrator hold them responsible for the rents and 
profits thus received. Gayle v. Johnson et als., 388. 


ESTOPPEL. 


1. Estoppel ; nature of, and when enforced.—The doctrine of estoppel 
has its origin in good morals, and in considerations of good faith, 
and its underlying principle is, that declarations or admissions, 
express or implied, made for the purpose of influencing the con- 

. duct of another, if the designed effect ensues, are conclusive upon 
the party making them; but an estoppel, being in its nature de- 
fensive, will not be used to effectuate a gain, and will not be en- 
forced further than is requisite to protection from injury. Adler 
v. Pin et als., 351. 

2. Same ; estoppel en pais ; what does not operate as.—Where an ad- 
ministrator demanded certain personal property as assets of his 
decedent’s estate, and it was surrendered to him by the parties in 
possession without objection, or the assertion of any adverse title 
in themselves, and it was appraised and included in the invento- 
ry of the administrator and subsequently sold under an order of 
the Probate Court; but prior to the sale the parties notified the 
personal representative of their claim to the property and warned 
him not to sell the same: Held, in an action of trover against 
the administrator, that while the delivery of the property, with- 
out asserting title, was a strong admission, it did not constitute 
an estoppel when the defendant was notified of the claim before 
a sale, and in time to prevent injury. Held, further, that while 
the administrator incurred a prima facie liability by having the 
property appraised and returned in his inventory, such prima 
facie liability is not available to him as a defense in the present 
suit as he was not concluded by the appraisement or inventory, 
but could have so amended it as to omit the property on discov- ha 
ering that it did not belong tothe estate. Jb.351. ; 

3. When administrator is estopped.—One of the heirs being appointed 








660 INDEX. 


ESTOPPEL—Continued. 


administrator, and the moneys in the hands of the receiver being 
paid over to him by order of the chancellor, under an agreement 
among the several heirs, to be used and applied in payment of - 
certain specified claims ; the administrator will be personally es- 
topped from denying that he had received the moneys for the 
specified purposes, and the heirs from denying his right to ap- 
propriate them according to the terms of the agreement; but the 
) administrator can not be charged, on settlement of his adminis- 
tration, with the moneys thus received, as assets of the estate. 
. Gayle v. Johnson, 388. 
4. Estoppel of widow by joining in deed with heirs.—Where the widow 
unites with the heirs in a warranty deed conveying all the right, 
estate and interest of the grantors, and reciting that the consid- 
eration was paid to all of them, the equitable estate of the widow 
is merged in the legal estate conveyed by the heirs; and she will 
not be heard to gainsay the title of the grantees by asserting a 
claim to either dower or homestead. Reeves v. Brooks, 26. 





EVIDENCE. 
I. ADMISSIBILITY AND RELEVANCY. 


1. Secondary evidence of document beyond jurisdiction of court.—Secon- 
dary evidence of the contents of a bill of lading may be received, 
when it is shown that the document is beyond the jurisdiction of 
the court, in the hands of a person residing in another State. 
Young v. The East Ala. Railway Co, 100. 

2. Contradictory statements by witness; when admissible.—Previous con- 
tradictory statements or declarations by a witness, whether under 
oath or not are not admissible for the purpose of impeaching him, 
unless they relate to some matter material to the issue on trial. 
Steinhardt v. Bell, 208. 

3. Testimony to rebut inference attempted to be drawn in argument; when 
admissible.—As a general rule, testimony should not be received 
merely to rebut an inference attempted to be drawn in argument, 
unless it be of some pertiment fact overlooked or omitted in sub- 
ecm | the evidence; but, in admitting evidence for this pur- 
pose, the court necessarily has a discretionary power in promo- 
motion of justice. Jb. 208. 

4. Confessions; when admissihble.—The confessions of one of the de- 
fendants in this case, made to the sheriff and his deputy whilein 
their custody, and not obtained by threats or promises, or in any 
manner induced by the appliances of hope or fear, held to have 
been made voluntarily and therefore properly admitted. Sands 
v. State, 201. 

5. Declarations of husband acting as agent of ag the hus- 
band, acting as agent of the wife, makes declarations in regard 
to a partnership business, in which she is a member, such decla- 
ratians or admissions being narrative only of a past transaction, 
are not legal evidence to fix a charge on her, or herestate. Ward 
et al. v. Johnson, 281. 





Oral evidence of intention not admissible. See Trespass, 4 (291.) 


6. Admission of secondary evidence.—Where secondary evidence is 
offered to show the contents of a deed alleged to have been lost, 
it is not enough to show that search was made for the original; 
there must be diligent search at every place the paper would be 
likely to be found. The execution of the instrument, as well as 
its loss must be shown. Singer Manufacturing Co. v. Riley, 314. 
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10. 


11. 


13. 


14. 


15. 


. Same; when error to admit.—It is error to permit an alleged copy 


of a lost deed to be read to a witness’ that witness may testify in 
regard to the contents of the original, and whether said alleged 
copy corresponds with witness’ recollection of the original. 
Ib. 314. 


. Evidence on former trial ; when admissible on subsequent trial, wit- 


ness having died.—The conditions on which the evidence of a de- 
ceased witness on a former trial may be reproduced on the trial 
of a subsequent suit, are that the matters in the issue, and the 
parties are essentially the same in both actions. Parties, as thus 
used, comprehend privies in blood, in law or in estate. Patten v. 
Pitts, 373. 


. Same; nature of privity essential to admissibility.—When, the other 


conditions —— the admissibility of such evidence depends 
on the question, whether the parties to the two trials are privies 
in estate, there must be such privity as could make the judgment 
in the former evidence in the subsequent action. Jb. 373. 

When judgment against tenant evidence against landlord.—A judg- 
ment against a tenant is not evidence against the landlord in a 
subsequent action for the recovery of possession, unless he had 
notice, or was admitted to defend, ordid actually defend. Jb. 373. 

Privy in estate; what constiitutes.—To constitute one person a privy 
in estate to another, such other must be a predecessor in respect 
to the property in question, from whom the privy derives his 
title; a mutual or successive relationship of hie. Ib. 373. 


. As to title, the grantees of landlord and tenant of landlord are stran- 


ers.—The grantees of a landlord derive no title through him 
rom a former tenant; for the purposes of title, they are entire 
strangers—evidence for or against the one, is therefore, inadmis- 
sible for or against the other. Jb. 373. 

Proof of agency.—The fact of agency may be proved by circum- 
stances, and may be inferred from previous employment in simi- 
lar acts or transactions, or from acts of such nature and so con- 
tinuous as to furnish a reasonable basis of inference that they 
were known to the principal, and that he would not have allowed 
the agent to so act without authority ; but the fact that the agent 
performed similar acts for other persons in the neighborhood, in 
and about the same business, does not authorize the inference 
that he was authorized to perform such acts as agent for plaintiff. 
Hill, Fontaine & Co. v. Helton, 528. 


II. Apmisstons; DecLarations; Hearsay; Res Gestx. 


Whether liquor sold was intoxicating, may be shown by its effects on 
those using it.—In a prosecution for selling intoxicating liquor, in 
violation of a local prohibitory law, a witness for the prosecution 
having testified, that the liquor or beverage sold by the defendant, 

roduced on him effects similar to those produced by whisky, it 
is competent for the defendant to prove by other witnesses who 
had drunk it, that it had no intoxicating effect on them. Knowles 
v. The State, 9. 

Proof of declaration of intestate in action against administrator. 
The statutory exclusion of testimony as to transactions with, or 
statements by, a deceased person, whose estate is interested in 
the result of the suit (Code, § 3058) extends to both the adversary 
parties; and where the effect of the testimony of an administra- 
tor as to declarations made by his intestate, explanatory of his 
possession of certain property, would be to increase the assets of 
the estate, such testimony is not admissible against the opposing 
party. Adler v, Pin et als. 351. 
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16. When copies of original entries are admissible.—When a book con- 
taining original entries, which are competent evidence, is shown 
to be beyond the jurisdiction of the court, copies of them shown 

to be correct, are admissible. Elliott v. Dyche, 376. 

7. Whenoral proof of written transfer received.—The fact that a trans- 
fer of judgments and claims was made, though in writing, may be 
soared by parol; though secondary evidence of the contents can 
not be received, unless the absence of the writing is accounted 
for. Ib. 376, 

18. Testimony of party as to transaction with, or settlement by deceased 
person.—To disqualify a party from testifying as a witness, “‘ as 
to any transaction with, or statement by any deceased person, 
whose estate is interested in the result of the suit ; or when such de- 
ceased person, at the time of such statement or transaction, acted 
in any representative or fiduciary relation whatsoever to the party 
against whom such testimony is offered ’’ (Code, § 3058), ‘‘ there 
must be an immediate conflict of interest involved in the issue to be 
tried—the effect of the evidence must be to diminish or enlarge the 
rights of the decedent’sestate.’’ Hill, Fontaine & Co. v. Helton, 528. 

19. Declarations of agent ; admissibility of, as evidence against principal. 
The declarations of an agent, made during the continuance of the 
agency, and while in the discharge of his duties as agent, respect- 
ing a transaction then depending, and so contemporaneous with 
the main fact as to constitute a part of the res gestw, are binding 
on the principal, and admissible as evidence against him; but 


_ 
~ 


this rule does not apply to declarations which are merely narra-. 


tive of a past transaction, or which do not appear to relate to the 
subject of the particular agency. Jhb. 528 

20. Confessions; when admissible.—The confessions of one of the de 
fendants in this case, made to the sheriff and his deputy while 
in their custody, and not obtained by threats or promises, or in 
any manner induced by the appliances of hope or fear, held to 
+ been made voluntarily and therefore properly admitted. 

. 28. 

21. Same; recital in mortgage ax indicating acquiescence in application 
of payments previously mude.—In an action on two notes, each 
secured by a separate mortgage, a question being as to the ap- 
plication of partial payments arising from the proceeds of sale 
of the mortgaged property—whether on the notes thereby 
secured, or on an unsecured debt—a recital in the second mort- 
gage as to the balance remaining unpaid on the note secured by 
the first, is competent evidence for the plaintiff, as showing an 
admission by the defendant that the previous payments had been 
properly applied.—Taylor & Co, v. Cockrell, 236. 

22. Oral evidence of intention in deed.—It is error to admit oral testi- 
mony of the intention with which a deed is executed. Morris v. 
Robinson, 291. 

23. When copies of original entries are admissible.—When a book con- 
taining original entries, which are Competent evidence, is shown 
to be beyond the jurisdiction of the court, copies of them, shown 
to be correct, are admissible.—Elliott v. Dyche, 376. 

24. When oral proof of written transfer received.—The fact that a trans- 
fer of judgments and claims was made, though in writing, may 
be proved by parol; though secondary evidence of the contents 
can not be received, unless the absence of the writing is ac- 
counted for.—Jb. 376. 

25. Conduct and language of prosecutor connected with arrest ; when ad- 
missible as tending to estahlish malice.—In an action for a malicious 

prosecution, it is competent for the plaintiff to show any acts, 

conduct or words of the defendant on the day of the plaintiff’s ar- 
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rest, and while he was in custody, tending to establish malice or 
other improper motive inthe prosecution, or a purpose to vex or 
oppress the plaintiff; but, the defendant not being liable for any 
acts or declarations of the sheriff, beyond the usual and proper 
mode of executing the process, unless he instigated, authorized 
or participated in them, the declaritions of the sheriff to the 
plaintiff, not made in the presence of the defendant, are not com- 
petent evidence for the plaintiff. Motes v. Bates, 382. 


26. Indictment not evidence of probable cause.—The finding of an in- 


dictment by a grand jury is not pri.na facie evidence of probable 
cause. Ib. 382. 


27. Confession, admissions and consent, as evidence.—On grounds of 


yublic policy, a divorce will not be granted by consent of parties, 
»y collusion between them, nor on their confessions or admis- 
sions, express or implied; and a sworn answer only puts in issue 
the allegations of the bill.—Powell v. Powell, 595. 


28. Hearsay inadmissible,—While the plaintiff may prove the nature 


of a dangerous surgical operation, to which he was subjected in 
conseqgence of the injuries received by him, as circumstances to 
be considered in determining his anxiety and suffering, he can 
not be allowed to testify to what the surgeon said to him at the 
time, such declarations being mere hearsay.~—Ala. G. S. R. R. 
Co. v. Arnold, 600. 


III. Burpen or Proor; WEIGHT AND SUFFICIENCY. 


1. Burden of proof as to payment of purchase-money.—Under a bill to 


= 


ao | 





enforce a vendor’s lien on land, while the onus of proving pay- 
ment may be on the defendant, the recital of payment in the 
conveyance makes out a prima facie case, and shifts on the com- 
plainant the onus of rebutting or overcoming it.—Jenkins v, Math- 
ews, 486. 

Vendor’s lien; proof as to non-payment of purchase-money.—W here 
the conveyance recites payment of the purchase-money, and it is 
not shown that any notes were executed by the purchaser at the 
time it was delivered, a vendor’s lien will not be declared on 
vague or doubtful testimony; the proof must be sufficient to 
enable the court satisfactorily to determine, not only the fact that 
the purchase-money is unpaid, but also its amount; and when 
uncertainty and conflict as to material facts exist, and the de- 
fendant’s version of the transaction is sustained by disinterested 
witnesses, a lien will not be declared.—Jb. 486. 

. Burden of proof as to consideration ; charge misplacing burden of 

proof.—When an attachment is levied by a creditor on goods 

claimed by a purchaser from his debtor, and his debt antedates 
the sale or conveyance, the onus is on the purchaser to prove 
the consideration paid by him; but, when the record shows that 
this was proved, and there was no conflicting evidence, a charge 

misplacing the burden of proof is error without injury.—Ellis v. 

Allen, Bush & West, 575. 

. Extent of agent’s authority.—Authority to an agent to ship cotton, 

and forward bills of lading to the consignees, does not include 

or imply authority to receive advances on the cotton from the 
consignees ; and while authority to ship and sell may imply au- 
thority to receive the proceeds of sale, it does not confer author- 
ity to appropriate the proceeds of sale to the payment of the 

agent’s individual debt.—Hill, Fontaine & Co. v. Helton, 528. 

. Burden of proof.—When an affirmative fact is averred, on which 

the title to relief is founded, and is denied, the burden of proof 

rests on the complainant, and it is incumbent on him to produce 

a sufficiency of evidence to satisfy the mind.—Long v. Gill, 408, 
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IV. OBJECTIONS. 


1. Objections to evidence.—When evidence is correctly admitted, ag 
offered, though objected to, the subsequent introduction of other 
evidence can not render that ruling erroneous, but another ob- 
jection must be interposed, based on such additional evidence, 
Hill, Fontain & Co. v. Helton, 528. 


V. Parot AND WRITTEN. 


See Oravt Testimony, p. 51. 


1. Oral stipulation; when admissible.—While a written contract can 
not be contradicted or varied by parol evidence, it is permissible 
where the writing does not purport to set out the entire contract, 
to show by parol other stipulations not inconsistent with those 
expressed.—Powell v. Thompson, 51. 

. Written contract under which rights of parties to be determined; re- 
fusal to require production of when the record shows plaintiff had it 
in court a reversible error.—As held in this case on the former 
appeal (67 Ala. 504), the plaintiff’s should be required to produce 
the written contract with Robbs Brothers under which the tim- 
ber was felled, and by which the relative rights of the parties are 
to be determined ; and the refusal to require the production of 
this paper, when the record shows that the plaintiff had it in 
court, is a reversible error.—Street v. Nelson, 230. 

3. Written conveyance not varied by parol reservation.—A deed absolute 
in its terms, passes a fee simple estate in presenti taking effect on 
delivery ; and its legal effect can not be varied by a reservation 
in parol, so as to make the estate conveyed commence in futuro. 
Wright v. Graves, 416. 


to 





VI. Primary AND SECONDARY. 


1. Proof of loss of note.—In an action on a promissory note, secondary 
evidence of its contents may be received, on the testimony of the 
plaintiff that he had not seen it since it was used in a former 
chancery suit, proof of search by his solicitor in that suit among 
his papers, and by the register in chancery of search among the 
papers on file in his office.—Katzenberg r. Lehman, 512. 

2. Secondary evidence of lost deed.—As to the alleged deed from 
Cothran & Elliott to Cadow, the court holds, as on the former 
appeal (78 Ala. 150), that the proof of its existence and destruc- 
tion was sufficient to let in secondary evidence of its execution 
and contents. Elliott v Dyche et als, 376. : 

3. Proof of deed executed in another State.—As to a deed executed in 
Georgia, the presumption is that the subscribing witnesses also 
resided there; and it is not necessary to produce them, nor to 
account for their absence, before adducing secondary evidence 
of its execution. Jb. 376. 

4. What not statement of opinion.—When a witness testifies to the 
existence and subsequent destruction of a deed which he has 
seen and read, and further states, ‘The paper writing now 
shown me is, I verily believe, a true copy of said deed,”’ this is 
not the statement of a mere opinion, and does not render his 
testimony inadmissible. Jb. 376. 

5. Secondary evidence of document beyond jurisdiction of court.—Secon - 
dary evidence of the contents of a bill of lading may be received, 
when it is shown that the document is beyond the jurisdiction of 
the court, in the hands of a person residing in another State. 
Young v. E. Ala. Railway Co. 100, 
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6. Admission of secondary evidence.—Where secondary evidence is 
offered to show the contents of a deed alleged to have been lost, 
it is not enough to show that search was made for the original ; 
there must be diligent search at every place the paper would be 
likely to be found. The execution of the instrument, as well as 
its loss must be shown.—Jb. 100. 

7. Same; when error to admit.—It is error to permit an alleged copy 
of a lost deed to be read to a witness, that witness may testify in 
regard to the contents of the original, and whether said alleged 
copy corresponds with witness’ recollection of the original. 
Singer Mf’g Co. v. Riley, 314. 


~ 


ReEcorps. 


1. Admissibility of record to show that mortgage was recorded; failure 
to show probate no objection to admissibility.—In an action to re- 
cover the statutory penalty for a failure to enter satisfaction of a 
mortgage on the record, within three months after payment, and 
request in writing (Code, §§ 2222-3), the record is admissible to 
show the fact tha’ the mo tgage was recorded; and the failure 
to show its probate is no objection to tle admissibility of the 
evidence. Steiner Bros. v. Snow, 

2. Permissible to show when eatry of satisfaction was made.—The re- 
cord showing an entry of satisfaction, it is permissible to show 
ay it was in fact made after the commencement of the suit. 


EXECUTION, 


1. Execution issued after death of plaintiff.—An execution issued after 
the death of the plaintiff therein is void, and all proceedings 
taken und-r it are void; hence, the plaintiff’s attorney, who 
controlled :he execution, and who knew the fact of her death, 
can not claim compensation for the collection of the money under 
it. NSmith vr. Alexander, 251. 

2. Money in custody of court intrusted to solicitor on his giving bond 
therefor; proper mode of compelling payment.—When money in 
the custody of the court is allowed to go into the hands of a 
solicitor, on his giving bond to keep it subject to the order of the 
court, and to pay itas the court may direct, he may be compelled 
to pay over the money by the summary process of attachment, 
of which he should have notice, and an opportunity to show 
cause against the order. But the court has no power to order a 
summary execution against the sureties on his bond. Dudley v. 
Witter, 51 Ala. 456, overruled. Jb. 

3. Chancellor may entertain motion to set aside sale of lands, under ex- 
ecution issued on decree, while appeal pending in this eourt.—Pend- 
ing an appeal in this court, from a decree rendered in a chancery 
case, the chancellor has no power of jurisdiction to render any 
further decree affecting the rights al equities of the parties ; 
but, having the power, common to courts of law and equity, to 
prevent the abuse of its process, he may entertain a motion to 
set aside a sale of land under execution issued on the decree. 
Allen v. Allen, 154. 

4. Action on note containing waiver of exemption.— When a waiver of 
exemptions is claimed, in an action on a note, it must be alleged 
in the complaint, and may be specially controverted; and, when 
controverted, the special issne must be found in favor of the 
plaintiff, or the waiver can not be incorporated in the judgment. 
Taylor & Co. v. Cockrell, 936. 
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5. No execution can issue on decree foreclosing mortgage, until after 
sule of mortgaged property, and balance ascertained.—By statutory 
provision (Code, § 390%), when an account is taken under a bill 
in chancery, and the amount of indebtedness between the parties 
ascertained by the deeree of the court, the decree has the force 
and effect of a judgment, and execution may at once issue on it; 
but, on a decree for the foreclosure of mortgages, or the enforce- 
ment of equitable liens, ‘‘no execution must issue until the prop- 
erty ordered to be sold shall have been sold, and the sale con- 
firmed, and the balance due ascertained by the decree of the 
court.’’ Presley, Adm’x, v. McLean, 309. 

6. Same; form of levy, and interest of purchaser.—A judgment creditor 
of the mortgagor may levy his execution on the equity of redemp- 
tion only, or on the land generally, not designating the interest 
of the mortgagor; the purchaser acquiring, in the former case, 
only the equity of redemption, and being estopped to deny the 
validity of the mortgage; and in the latter, the entire interest of 
the mortgagor, whether the mortgage is valid or invalid, paid or 
outstanding. Gassenheimer, Adm’x, v. Molton, 521. 





EXECUTORS AND ADMINISTRATORS. 


1. When onus on administrator on final settlement, to show error in in- 
ventory.—When an administrator returns in his inventory a debt 
due from himself to his intestate, and, on final settlement, con- 
tends that the debt was in fact paid to the intestate while living, 
the onus is on him to show that it was erroneously included in the 
inventory by mistake or otherwise; and in the absence of satis- 
factory explanation, he must be charged with the amount. Dickie 
et al. v. Dickie, Adm’r, 57. 

2. When onus on distributees to disprove correctness of credit allowed on 
partial or annual settlement.—-A credit allowed an a partial or an- 
nual settlement being presumptively correct (Code, § 2531), the 
onus is on the distributees, on final settlement, to overcome this 
presumption ; and in the absence of satisfactory evidence of its 
incorrectness, the credit must be allowed. Jb. 57. 

3. Administrator not credited with amount advanced distributee.—On 
settlement of an administrator’s accounts, he can not be allowed 
a credit for money advanced to a distributee, but the amount may 
be charged against the distributee, when his distributive share 
has been ascertained. Jb. 57. 

4. Confederate money ; liability for ; entitled to credit.—An administra- 
tor who, during the late war, received Confederate treasury notes. 
in good faith, in the course of administration, is only liable for its 
due and proper administration; and having exchanged for reg- 
istered bonds the surplus remaining in his hands after paying off 
the debts, he is entitled to a credit for the amount so lost to the 
estate, when no fraud or collusion is charged against him, and 
there is no proof that he could have invested it in any other way. 

. 7. 





5. Administrator’s debt, when he is creditor of his intestate presumed aid 
up on receipt of assets.—When an administrator, being a creditor 
of the intestate, receives assests which he can lawfully apply to 
the payment of debts, he is bound to make the application, and 
the debt will be presumed to be paid; and if he receives depre- 
ciated currency in payment of the debts of the estate, he is re- 
quired to apply it in payment of his own debt. Jb. 57. 

6. Note for slave—chargeable with value in good money at time of sale. 
For the amount of a note given for the purchase-money of a slave, 
sold by the administrator under an order of court, he is prima 
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facie chargeable in settlement, not for the amount specified in the 
note, but for the vaiue of the property in good money at the time 
of the sale. Jb. 47. 

7. Balance decreed against administrator on first settlement who resigns 
and becomes his own successor ; distributees may charge sureties on 
either the first or second bond.—When an administrator, having 
resigned, afterwards becomes his own successor, and a balance is 
decreed against him on settlement of the first administration, the 
distributees may, at their election, charge the sureties on either 
the first or the second bond. Modawell v. Hudson, 265. 

8. Representation of infant distributee on final settlement of guardian ad 
liem.—When an infant distributee is represented on final settle- 
ment of an administrator’s accounts, by a guardian ad litem regu- 
larly appointed, the decree is as binding on him as if he were an 
adult. Ib. 265. 

9. Final settlement of administrator’s accounts ; when anestate not ready 
for settlement and distribution, decree must be rendered against him 
in favor of the succeeding administrator de bonis non.—On final 
settlement of an administrator’s accounts, when the estate is not 
ready for settlenw ut and distribution, a decree against him must 
be rendered in favor of the succeeding a(lministrator de bonis non 
(Code, § 2595); and if he has been appointed his own successor, 
the probate court has, ordinarily, no jurisdiction to make the set- 
tlement. Jb. 265. 

10. Settlement by administrator, who is his own successor, «f both admin- 
istrations, &c.; when sureties on first bond can not be charged. 
If the administrator is summoned to settle both administrations on 
the same day, and a balance ix first ascertained against him on 
the statements of the accounts of the first administration, which, 
at the instance of the distrilutees, is carried as a debt into the 
second, they can nct afterwards, by bill in equity, charge the 
sureties on te first bond with the amount of this balance, on the 
ground that the court, by reason of the antagonistic positions oc- 
cupied by the administrator, had no jurisdiction of the first set- 
tlement. / i). 265. 

ll. An admin s'rator purchasing a decree against his estate,—when 
enures tothe henefit of estate; when entitled to credit.—If an admin- 
istrator pu'chase a decree which is a debt or charge against the 
estate, at less than the amount due on it, the benefit of the pur- 
chase enures to the estate, but he is entitled to be reimbursed the 
amount of his private funds used in makingthe purchase, Powell 
v. Powell, 11. 

12. When heirs have a right to claim the benefit of a purchase of the es- 
tate lunds by the administrator.—The'decree having been rendered 
under « bill foreclosing a vendor’s lien on land, and the adminis- 
trator becoming the purchaser of the land at the sale under the 
decree, prior to his purchase of the decree; the right of the heirs 
to claim the benefit of the Iatter purchase, as being made for the 
estate, is in lependent of their right of election to claim the bene- 
of the former. Jb. 11. 

13. Evecution against executor or administrator in representative charac- 
ter ; when may issue against him individually.—After the issue of 
an execution against an executor or administrator in his repre- 
sentative character, and its return ‘‘no property found’’ on a de- 
cree in the Chancery Court, as on a judgment at law, an execu- 
tion may be issued against him individually; nor is it necessary 
that another execution, to be levied de bonis testatoris should be 
sent to the county in which he was appointed. Allen v. Allen, 
154. 

14. Personal trust under will ; when executor invested with.—Where the 
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15. 


16. 


17. 


18. 


19. 


testatrix eee her husband as the executor of her will, giy- 
ing him a life-estate in all the property, with remainder to their 
children, giving also to him adiscretionary power to sell and re- 
invest, and relieving him from giving bond; held, that a person- 
al trust was created, which did not attach to the executorial office, 
but was limited to the donee of the power. Proctor v. Scharpff,, 
227. 

Proof of declarations of intestate in action against administrator. 
The statutory exclusion of testimony as to transactions with, or 
statements by, a deceased person, whose estate is interested in 
the result of the suit (Code, § 3058), extends to both the adversa- 
ry parties; and where the effect of the testimony of an adminis- 
trator as to declarations made by his intestate, explanatory of his 
possession of certain property, would be to increase the assets of 
the estate, such testimony is not admissible against the opposing 

arty. Adlerv. Pin et als., 351. 

xecutor’s power to sell under will.—When the will confers on an 
executor ‘‘full power to purchase or sell any property he may 
think necessary or proper, * * or to dispose of any property for 
the benefit of the estate,’’ the power of sale is not limited to lands 
in which the testator had a present right of possession and enjoy- 
ment, but includes also an estate in remainder or reversion. 
Huirston v. Dobbs, 589. 

Title of purchaser from executor.—If an executor, having power 
under the will to sell, sells and conveys in pay:nent of his indi- 
vidual debt, and fails to account for the money on settlement, this 
does not affect the legal tile of the purchaser; and if the devi- 
sees have any remedy, it is to recover the purchase-money as un- 
paid. Tb 589. 

Administrator without interest can not purchase at his own sale. 
When an administrrtor has no interest in the estate which he 
represents, he can not become, either by himself, or jointly with 
another person, the purchaser of lands sold by himself under a 
probate decree, but such sale is voidable at the election of the 
heirs or devisees seasonably expressed ; and the confirmation of 
the sale by the Probate Court does not prevent the application of 
the equitable doctrine. McMillan v. Rushing, 402. 

Account ; bill for, legatees and devisees against administrator of es- 
tate declared and settled as insolvent ; what necessary to be shown. 
To sustain a bill by legatees and devisees, against the administra- 
tor of an estate which has been declared and settled as insolvent, 
for an account of property specially devised and bequeathed to 
them, they must show that, on a proper accounting, after paying 
all the debts properly filed against the insolvent estate, assets 
will remain to which they are entitled. Jb. 402. 


. Liability of administrator for rents and hires during late war, 


186 1-65.—On final settlement of the accounts of a deceased ad- 
ministrator, who kept the estate together during the late war 
(1861~65) without an order of court, the distributees elccting to 
charge him with rents of the lands and the hire of the slaves, 
while the court will enforce the cardinal rule, which requires 
administrators to act in good faith, and to exercise that degree 
of skill and diligence which a prudent man uses in the manage- 
ment of his private affairs of similar nature, it will deal leniently 
where good faith is shown, having due regard to the disturbed 
condition of the country, and the difficulties and embarrassments 
resulting therefrom tothe management and preservation of es- 
tates ; and will neither compel a strict and exact accounting, nor, 
when the estimates of the several witnesses differ, adopt the 
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highest value of the rents and hires as the measure of liability. 
Clark, Adm’r, v. Eubank, et als., 584. 

21. Allowance of attorney’s fees to administrator.—An administrator 
should be allowed reasonable attorney’s fees paid to counsel, when 
necessary for his own. protection or that of the estate, as deter- 
mined by the character of the services and the value of the estate; 
and also for services rendered on the final settlements of his ac- 
counts, except as to items which are successfully contested by 
the heirs and distributees; but, if he claims a credit for the entire 
compensation of counsel for services rendered on the settlement, 
when some of the items are successfully resisted by the heirs, the 
entire credit may be rejected. Jb. 584. 

22. Liability of administrator for rents; to distributees and to creditors. 
An administrator is chargeable with the rent of lands, which he 
failed tocollect by reason of the insufficiency of the sureties on 
the note taken by him, unless itis shown that he used due dili- 
gence to ascertain their solvency and sufficiency ; but, if it appears 
that the estate had been declared insolvent, that the creditors 
were present at the public renting, and informed him that the sure- 
ties were good, they can not charge him with the rents thereby 
lost; nor can the distributees, in such case, unless such charge 
creates a surplus for distribution after the debts have been paid. 
Ib. 584. 





EXEMPTIONS. 


1. Action on note containing wairer of exemplion.—When a waiver of 
exemptions is claimed, in an action on a note, it must be alleged 
in the complaint, and may be specially controverted ; and, when 
controverted, the special issue must be found in favor of the 
plaintiff, or the waiver can not be incorporated in the judgment. 
Taylor & Co. v. Cockrell, 236. 

2. Same; evidence sufficient to entitle complainants to decree.—The only 
evidence being that of the debtor himself, who testifies that, at 
the time the mortgage was executed, he owned no other Jand 
than his homestead, besides the tract conveyed by the mortgage, 
and that his personal property was not worth one thousand dol- 
lars, this is sufficient to entitle the complainants to a decree. 
Ordway & McGuire v. White, &c., 244. 


FIXTURES. 


1. No rule defining when chattel loses its character as such and becomes 
a fixture.—Different rules prevail, dependent on the relation of 
the parties, whether of grantor or grantee, landlord and tenant, 
or executor and heir, and also upon the uses for which the things 
are intended, whether for the purpose of agriculture, or trade or 
manufacture, Tillman v. DeLacy, 103. 

2. Same.—As between mortgagor and mortgagee, the same rules pre- 
vail substantially, as between vendor and vendee. There is no 
material difference whether the chattel is attached before or after 
the execution of the mortgage—except stronger evidence of in- 
tention to annex is required where the chattel is placed subse 
quent to the execution of the mortgage. Jb. 103. . 

3. Requisites to convert chattel into a part of the really—are: 1st. Actual 
annexation to the realty, or something appurtenant thereto. 2d. 
Application to the use or purpose to which that part of the realty, 
with which it is connected, is appropriated. 3d. The intention of 
the party making the annexation to make a permanent accession 
to the freehold. Jb. 103. 
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4. Same.—It may be regarded as a settled rule, that any chattel per- 
manently annexed to the freehold, and which can not be severed 
without material injury to the premises, becomes a part of the 
og irrespective of the intention with which it was attached, 

. 108, 

5. Relucution of the rule.-—It may be required by the future growth 
and extension of manufacturing industries, that the requisite of 
physical attachment in or to the soil, be relaxed t» the extent that 
the question of fixtures rel non shall depend on the nature and 
character of the act by which the structure is put in place, the 
policy of the law connected with its purpose, and the intentions 
«f those concerned in the act. Jb. i03. 

6. Permanency of attachment; how determined.—The permanency of 
the attachment does not depend on the strengh, or force, or man- 
ner of the annexation to the freehold so much as upon its con- 
stancy, and upon the uses to which the attached chattel is adapted, 
the purposes for which designed, and the intention of the party 
in attaching it. Jb. 103. 

. Tendency of modern decisions.—The current of modern decisions 
is in favor of viewing everything as a fixture which has been at- 
tached to the realty, with a view to the purposes for which it is 
held or employed, however slight or temporary the connetion be- 
tween them. Jb. 103. 

. Case at bar.—In the case at bar the intention must control, the 
onus being on the plaintiff to show that the mortgagor intended 
—_ the engine should be a permanent accession to the freehold, 

. 103. 


FORCIBLE ENTRY AND DETAINER. 


1. Stipulation in lease for continuance of possession after expiration of 
term.—When a written lease contains a stipulation, that the lessee 
may, after the expiration of the term, ‘‘continue to occupy by the 
month,’’ but does not bind him to do so, each party has an equal 
right, after the expiration of the term, to put an end to the ten- 
ancy by the month, by giving reasonable notice. McDevitt v. 
Lambert, 536. 

2. What is reasonable notice.—In the absence of statutory regulations, 
if a lease contains no provision as to the notice necessary to put 
an end to the tenancy, reasonable and sufficient notice is ‘‘ the in- 
terval between the times of payment of rent, or the length of 
time by which the letting was first measured :’’ and when the ten- 
ancy is by the month, a month’s notice must be given. Jb. 536. 

3. Statutory notice, or demand in writing.—The statutory notice, or 
demand in writing, which is necessary to the maintenance of an 
action of unlawful detainer (Code, § 3697), is distinct from the 
notice which, in case of a tenancy by the month, is necessary to 
ek an end to the tenancy, and terminate the defendant’s right- 
ul ‘possession ; and this statutory notice can not be given while 
the defendant is in rightful possession. Jb. 536. 


FRAUDS, STATUTE OF. 


1. Statute of frauds as to contracts for sale of land; acceptance by at- 
torney.—In a bill to enforce a vendor’s lien, alleging that the de- 
fendant’s election to purchase, under the option reserved to him 
by the contract, was manifested by a letter written by his attor- 
ney, it is not necessary to allege that the attorney had written 
authority to accept: and the averment that he was ‘‘ duly au- 
thorized ’’ not being denied, no question arises under the statute 
of frauds.—Linn v. McLean, 360. 


~I 
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1. Conveyance by embarrassed or insolvent debtor to creditor ; validity 
as against other creditors.—A bona fide creditor, knowing that his 
debtor is embarrassed, or insolvent even, may use extraordinary 
haste in collecting his demand, to the extent of purchasing 
everything the debtor has, leaving nothing for other creditors; 
but he must pay a reasonably fair price for the goods or property 
purchased, and secure no benefit to the debtor which the law 
would not give him in the absence of the contract. Leinkauff & 
Strauss v. Frenkle & Co., 136. 

2. Same.—In this case, the creditor’s demand being $5,700, and he 
purchasing the debtor’s entire stock of goods at the gross sum of 
$6,200, of which he paid $1,000 in cash, leaving $500 of his debt 
unsatisfied ; these facts bring the case within the. principle set- 
tled in Levy v. Williams, 79 Ala. 171, and stamp the transaction 
as fraudulent. Jb. 136. 


HusBAND AND WIFE—PARTNERSHIP. 


3. (On application for rehearing.) Recital, in conveyance, of partner- 
ship of husband and wife, the grantors ; coverture of wife no obsta- 
cle to decree condemning partnership property.—The complainant 
suing as creditors of the mercantile partnership of 8. A. M. & 
Co., alleged to consist of S. M. and his wife, and seeking to set 
aside, on the ground of fraud, a sale and conveyance of their en- 
tire stock of goods by said partnership; the bill of sale, which was 
made an exhibit to the bill, and in which the partnership was de- 
scribed as consisting of the husband and wife, is sufficient proof 
of the fact of partnership, as against the unsworn answers of the 
defendants, averring that the business belonged to the wife alone ; 
and the fact of the partnership being established, the coverture 
and incapacity of the wife, one of the partners, is no obstacle to 
the decree condemning the goods as the property of the partner- 
ship. Jb. 136. 

4. Sale by insolvent debtor to creditor ; validity as against other creditors. 
A sale of property by a failing or insolvent debtor, at a fair and 
adequate price, in absolute payment of an honest debt, no ben- 
efit whatever being reserved to himself, will be sustained by the 
courts, as a valid exercise of his right of preference, although he 
thereby disabled himself to pay his other creditors, and may have 
intended to defraud them; yet, if it was shown that the purchas- 
ing creditor knowingly participated and intentionally aided the 
debtor in other transactions, which proximately preceded his 
failure in business, it would possibly be different. Tryon v. Flour- 
noy & Epping, 321. 

5. rads 2 absolute conveyance, intended only as security for loan; 
validity as against creditors.—A conveyance absolute in form, but 
intended only as a security for a loan, as shown by a bond with 
condition to convey on payment of the debt, the papers not be- 
ing recorded, and no change of possession being shown, is con- 
structively fraudulent as against existing creditors; but, as 

. against subsequent creditors, a fraudulent intent, or actual fraud, 
must be shown. Jb. 321. . 

6. Same; ignorance of law, as excuse for failure to record; concealment 
of contents of deed.—If the creditor, being a resident of Georgia, 
was ignorant of the fact that the laws of Alabama required reg- 
istration of such conveyance and defeasance, and for this reason 
failed to have it recorded until after the lapse of nine or ten 
months, this wotld be sufficient to rebut any fraudulent intent 
on his part; nor can he be charged with a fraudulent intent, 
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because the debtor, when acknowledging the conveyance, at- 
tempted to conceal its contents. Jb. 321. 


. Frauvd.—On the facts shown by the record, the court so far concurs 


with the chancellor in the conclusion that the mortgage attacked 
for fraud is not shown to have been executed with any fraudulent 
int ‘nt on the part of the mortgagor; or, if it was, that the mort- 
gayee participated in such fraudulent intent. Lawson v. Ala. 
Warehouse Co., 341. 

‘als’ recital a hadge of fraud; may be erplained.—But a false re- 
cital in a mortgage, as to the consideration, or indebtedness in- 
tend. to be secured, is only a badge of fraud, and is susceptible 
of explanation; and where the indebtedness is revited to be 
$5,000, as in this case, but itis shown that $2,800 only was loaned 
at the date of the mortgage, and the residue ($2,200) was to be 
advanced at times, and in sums, to suit the mortgagee’s conve- 
nience, this is a sufficient explanation, and relieves the instru- 
ment of any imputation of fraud. Jb. 341. 


9. Billto set aside fraudulent conveyance ; when not multifurious—Un- 


der the rule against multifariousness, several distinct matters 
wholly unconnected, or several defendants against whom the 
complainant asserts separate demands, the case of each defend- 
ant. being entirely distinct in its subject-matter from that of the 
others, can not be joined in the same bill; but, in the application 
of this rule to particular cases, the court necessarily exercises a 
discretion, endeavoring to avoid a multiplicity of suits, on the 
one hand, and not to involve a party in oppressive and expensive 
litigation in which he has no interest, on the other. Burford v. 
Steele, 147. 


10. Fraud ; when averment of, sufficient.—While a general charge of 


fraud, without a statement of the facts on which it is founded, is 
not sufficient, it is not necessary that all the facts and circum- 
stances shall be minutely alleged; a general averment of facts 
from which, unexplained the conclusion of fraud arises, is suffi- 
cient. Jb. 147. 


11. Same; bill for; when fraudulent grantees of husband may be joined 


as defendants.—Fraudulent grantees, to whom the husband has 
transferred his property in fraud of the complainant’s right of 
maintenance, may be joined with him as defendants to sucha 
bill; and the bill is not multifarious because they claim under 
several conveyances executed with the same common intent. 
Hinds v. Hinds, 225. 


GAMING. 


See Criminat Law. 


GARNISHMENT. 


1. Judgment against garnishee, and payment thereof, as defense to ac- 


tion.—When a garnishee, against whom a judgment has been 
rendered by a justice of the peace, sets up the payment thereof 
in defense of an action by a claimant of the condemned debt, 
mere irrégularities in the judgment do not invalidate it, if the 
justice had jurisdiction of the subject-matter and the parties; 
ut, his jurisdiction being purely statutory, his authority to 
render the judgment must affirmatively appear.—Edwards v, 
Levishon, 447. 


2. Same; notive to adverse claimant, and contest with him.—If the 


garnishee, admitting his possession of money, states that it is 
claimed by a third person, the proceedings against him must be 
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suspended, and a notice issued to such third person to appear 
and contest with plaintiff the right to the money (Code, §§ 
3302-03) ; and if, instead of such notice, the plaintiff sues out a 
garnishment against such third person, and contests his answer, 
this amounts to an abandonment or discontinuance of the proceed- 
ing against the former garnishee, and is available to him asa 
defense against a judgment; and if a judgment is wrongfully en- 
tered by the justice against both of the garnishees, which is re- 
versed on appeal by the second, but is paid by the first, such pay- 
—_ is no defense to an action against him by the other. 
. 447. 


GUARDIAN AND WARD. 


1. Same.—Where a ward has obtained a decree against his guardian 
on final settlement, he may maintain a bill against the survivin 
surety on the guardian’s official bond, jointly with the persona 
representative of the deceased surety, to enforce satisfaction out 
of their property; and the surviving surety having executed two 
mortgages on his property, on successive days, both mortgagees 
may also be joined as defendants, under allegations of fraud and 
want of consideration.— Burford, Adm’r, v. Steele, 147. 

2. Infants not included in the statute of non-claim.—Infants are not 
included in the statute of non-claim (Code, § 2598), but they are 
allowed eighteen months after attaining majority to present their 
claims; and the fact that an infant hasa guardian, who may and 
should act for him, does not exclude him from the benefit of this 
exception.—Jb. 147. 

3. Guardian’s settlement; requisite proceedings.—A settlement of the 
guardian’s accounts in the Probate Court, made during the mi- 
nority of the ward, before the resignation of the guardian, and 
without the appointment of a guardian ad litem, is void for want 
of jurisdiction; and a decree in chancery removing the ward’s 
disabilities as an infant, fraudulently procured by the guardian, 
imparts no validity to the settlement.—Cox v. Johnson et al. 22. 

4. Ward suing guardian after attaining majority to avoid settlements 
made.—A bill in equity filed by a ward within twelve months 
after attaining majority, seeking to compel a settlement of the 
accounts of his guardian, and to set aside conveyances executed 
by him to his guardian during his minority, based on a void 
settlement rendered by the Probate Court, is neither multifarious 
nor wanting in equity.—Jb. 22. 

5. Final settlement of guardian’s accounts; when Probate Court has not 
jurisdiction.—The Probate Court has noe jurisdiction to make a 
final settlement of a guardian’s accounts during the minority of 
the ward, and while the legal relation between them still exists. 
Glass v. Glass, 241. ' 

6. Same; (this case.)\—Where the record shows that the guardian’s 
accounts for final settlement were filed on the 14th November, 
and his resignation filed on the 14th January afterwards, on 
which day also a final settlement of his accounts was made with 
the court, the settlement is void, and can not be supported on 
the principle of retrospective relation.—/b. 241. - 


HOMESTEAD. 
See CHANCERY. 


1. Conveyance of homestead by married man without signature and 
assent of wife.—An absolute conveyance of his homestead A 
married man, without the voluntary signature and assent of his 
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2. 


wife, is a nullity, and an executory agreement to convey is 
equally null and inoperative.—Striplin & Co. v. Cooper & Son, 
256. 

Same ; lien of bond as against homestead.—The lien created by the 
official bond of a tax-collector, as declared by statute (Code, § 
403), extends to the homestead owned and occupied by him at the 
time of the execution of the bond, and is operative as against 
subsequent purchasers with notice. (CLopron, J., dissenting.) 
Schuessler v. Dudley, 547. 


HUSBAND AND WIFE. 


1. 


to 


See FraupuLent ConveyAnces, 3. 


Power of wife over rents, income and profits of her equitable separate 
estate.—As to the rents, income and profits of the wife’s equita- 
ble estate, she is entitled to receive and control them herself, 
without any interference on the part of her husband, but she 
may give them to him, as she might to any other person; and if, 
while they are living together, she allows him to receive the 
rents, income and profits, without objection, a gift to him will be 
page and she can not charge his estate after death. Allen, 

xr., v. Allen. 180. 


. Same ; liability of husband's estate to account for use and occupation 


of wife’s house.—As to the rents and dividends of the wife’s prop- 
erty actually received by the husband in this case, the proof 
showing that she always claimed them, and that he admitted her 
claim, and promised to pay it, she is entitled to a decree against 
his estate; but as to the husband’s liability for the use and oceu- 
pation of the wife’s house, in common with her and the other 
members of their family, if such claim could be allowed in any 
case, ‘‘it would require much clearer and stronger proof than is 
shown in this case.’’ Jb. 180. 


. Husband’s power over wife’s statutory estate.——-The statutory separ- 


ate estate of the wife can not be bound by any act of the hus- 

band, except to the extent of the statute mehine it liable for 

‘‘articles of comfort and support of the houshold, &c.’’ § 2711, 
ode. Ward et al. v. Johnson, 281. 


. Earnings and services of wife during coverture.—The earnings and 


ames services of the wife, during coverture, presumptively 
long to the husband, though he may relinquish them in her 
favor, except as against his existing creditors ; and when the wife 
attempts to enforce in equity, after the death of the husband, a 
contract for her own benefit, the consideration of which was per- 
sonal services rendered by her during coverture, she must allege 
and prove a relinquishment in her favor, and that the husband 
left no debts, or that his debts have been paid. Bohman v. Overall, 
451. 


. Remedy at law.—There is no adequate remedy at law, in favor of 


the persons named as legatees in such testamentary paper, on ac- 
count of the failure of the promisor to carry out its provisions; 
and the jurisdiction of equity is maintainable on the grounds of 
fraud, trust, and specific performance. Jb. 451. 


. Mortgage by husband, on crops to be raised on wife’s land.—The hus- 


band may, by mortgage or otherwise, anticipate the crops to be 
raised on lands belonging to the wife’s statutory estate, when 
necessary to procure supplies, teams, implements, or other thin 

essential to carrying on farming operations. Boyett & Wimberly 
v. Potter, 476. 
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HUSBAND AND WIFE—Continued. 
7. Earnings of wife and minor son.—The earnings of the wife during 


10. 


11. 


12. 


coverture, and the earnings of an unemancipated son, alike be- 
long to the husband and father; his renunciation of his rights, in 
favor of his wife, is void as against his existing creditors; and itis 
subject to revocation, and is revoked by a mortgage executed be- 
fore the consummation of the gift by delivery ; as where the sub- 
ject of the gift is the crops to be’raised -by the labor of the wife, 
and they are mortgaged by him before they are planted. Jb. 476. 


. Same ; (this case).—Where the owner of a homestead, having made 


an executory sale, in which his wife did not join, afterwards re- 
moved from the premises, and an attachment was then levied on 
the land; a pe soe at the sheriff’s sale, under the judgment in 
the attachment sale, acquires a title which must prevail over that 
of an assignee of the title-bond, to whom a conveyance was exe- 
cuted after the levy of the attachment. Striplin & Co. v. Cooper 
& Son, 256. 


. Declarations of husband acting as agent of wife—When the husband, 


acting as agent of the wife, makes declarations in regard to a 
partnership business, in which she is a member, such declara- 
tions or admissions being narrative only of a past transaction, are 
not legal evidence to fix a charge on her, or her estate. Ward et 
al. v. Johnson, et al. 281. 

Mortgage of wife’s statutory estate a nullity.—A mortgage by a mar- 
ried woman of her statutory separate estate, to secure the debt of 
her husband, is a nullity. Bergan v. Jeffries, 349. 

Same ; a bill to enjoin suit on, without equity.—A bill to enjoin a 
suit on such mortgage is without equity, there being a good and 
perfect defense to the action at law. Jb. 349. 

Same ; fraud doés not give jurisdiction.—The fact that a fraud may 
have been perpetrated on the wife, would not give jurisdiction, 
without some other ground of equitable cognizance, where there 
is a plain and adequate remedy at law. /h. 349. 


INFANTS. 


1 


9 


) 


. Relieving minors of disability; impeaching equity decree.—In reliev- 
ing minors of the disability of infancy (Code, §§ 2735-41) the 
Chancery Court exercises a special and limited jurisdiction, and 
its decrees stand on the same footing as the judgments of courts 
of limited and inferior jurisdiction, whose recitals of notice or 
appearance may be impeached and contradicted, in a collateral 
proceeding, by extrinsic evidence. Cox v. Johnson, 22. 

. Same; requisites of petition.—When the infant has a guardian, the 
petition asking to be relieved of the disabilities of non-age must 
be signed by the infant in person, and the guardian must join in 
the petition; and if signed by the guardian, in the name of the 
infant, but without his knowledge or consent, the decree founded 
on it is a fraud on the jurisdiction of the court, which the court 
will set aside ona direct proceeding, or, without setting it aside, 
will prevent the guardian using it against the infant. Jb. 22. 

. Decree based on admissions of guardian ad litem ; when infants may 
file bill of review.—If the record shows that the decree was founded 
only on the admissions of the guardian ad litem of the infants, 
they may file a bill of review within three years after attaining 
their majority ; and the proceedings will be reversed back to the 
tony in order that a hearing may be had on legal evidence. 

Tooper v. Hardie, 114. 

. Infants not included in the statute of non-claim.—Infants are not 

included in the statute of non-claim (Code, § 2598), but they are 
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INFANTS—Continued. 


allowed eighteen months after attaining majority to present their 
claims; and the fact that an infant has a guardian, who may and 
should act for him, does not exclude him from the benefit of this 
exception. Burford v. Steele, 147. 

5. Laches not imputed to infant ; when election seasonably expressed, 
As a general rule, laches will not be imputed to an infant; and 
where several children, seeking to set aside a purchase of lands 
by an administrator at his own sale, file their bill within two 
years after the eldest had attained his majority, their election is 

seasonably expressed. McMillan v. Rushing, 402. 

6. Minors; how brought before the court.—When the complainant is the 
father of an infant defendant, whose mother is dead, service of 
process should be made on her general guardian, if she has any; 
and if process is served on the person who is averred to be her 
guardian, but the bill is not sworn to, and there is no affidavit of 
the fact that he is such guardian, and no proof of the fact, the 
infant is not properly before the court. Gayle v. Johnston, 395. 

, 

: 

; 


INSURANCE. 


1. Insurance; warranty and representations distinguished.—In a con- 
tract of insurance, a warranty is part and parcel of the contract it- 
self, is in the nature of a condition precedent, and, whether 
material to the risk or not, must be strictly complied with, or 
literally fulfilled, before the assured can recover on the policy; 
while a representation, not being of the essence of the contract, 
but relating to something collateral or preliminary, and in the 
nature of an inducement to it, though sa does not avoid the 
policy, unless it relates to a fact actually material, or clearly in- 
tended to be made material by the agreement of the parties. 
Ala. Gold Life Ins. Co. v. Johnston, 467. 

2. Same.—The mere fact that a statement is referred to, or even in- 
serted in the policy itself, is not now considered conclusive of its 
nature as a warranty; but whether it is to be construed as a war- 
ranty, or as a representation merely, depends rather on the 
form of the expression, the apparent purpose of its insertion, and 
its conviction with other parts of the application and policy, con- 
strued together as one entire contract. Jb. 467. 

3. General rules of construction.—Among the settled rules for the con- 
struction of policies of insurance are these: (1) that all the con- 
ditions and obligations of the contract will be construed liberally 
in favor of the assured, and strictly against the insurer, (2) that 
the clearest and most unequivocal language is gg to create 
a warranty, and all statements of doubtful meaning will be con- 
strued as representations merely; (3) that even though a war- 
ranty in name or form be declared by the terms of the contract, 
its effect may be modified by other parts of the policy, or of the 
application, including the questions and answers, so that answers 
to questions not material to the risk will be construed as war- 
ranting only their honesty and good faith. Jb. 467. 

4. Case at bar.—In this case, the contract containing inconsistent ex- 
pressions, one part tending to show an intention to make the 
answer warranties, and another treating them as representations 
merely, the court holds (1) that the answers are not absolute 
warranties, but are in the nature of representations, or, if war- 
ranties, only of an honest belief of their truth; (2) that any un- 
true statement or suppression of fact material to the risk will 
vitiate the policy, and thus bar a recovery, whether intentional - 
or within the knowledge of the party or not; (3) that such state- 

ment of an immaterial fact, though untrue, will not avoid the 
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»olicy, unless the party knew it was false, or was negligently 
ignorant; and (4) that the inquiries as to the symptoms of disease 
were not intended to be absolutely material, unless they had ex- 
isted in such appreciable form as would affect’ soundness of 
health, or have a tendency to shorten life. Jb. 467. 

Proof of payment of premiums.—When a creditor files a bill in 
equity, to reach and subject tothe satisfaction of his debt the 
proceeds: of a policy of insurance on the life of the deceased 
debtor in favor of one of his children, and the answers deny that 
the premiums were paid by the debtor, while the onus of proving 
payment is on complainant, positive proof is not coquiend but it 
may be established by circumstantial evidence; nor is it incum- 
bent on him to show the sources from which the debtor derived 
the money. Fearn, Ex’rv. Ward, Adm’r, 555. 

. Policy of insurance by debtor, in favor of child, considered as volun- 
tary conveyance at suit of creditors.—A_ policy of insurance pro- 
cured by a debtor on his own life, in favor of one of his children, 
not being within the protection of the statute (Code, §§ 2733-4), is 
a mere voluntary conveyance, and is void as against his existing 
creditors, though no fraud may have been intended. Jb. 555. 

. Policy of insurance by debtor, in favor of child, considered as con- 
veyance on valuable consideration.—When a father, being in- 
debted to one of his children, procures a policy of insurance on 
his own life in her favor, as security for, or in payment of his 
indebtedness, the transaction will be sustained against the at- 
tack of his other creditors, as being founded on valuable consid- 
eration, provided the limit of reasonable adequacy and sufficiency 
be not exceeded; but the relation of debtor and creditor does 
not exist between them, because he is indebted, as executor, to 
the estate of his deceased father, which was bequeathed to him 
and his mother equally, while his daughter is a legatee under 
the will of his deceased mother. Jb. 555. 

8. Policy of life insurance ; nature of contract.—A policy of life in- 
surance is not a contract of insurance for a single year, with the 
right or privilege of renewal annually, or as each premium be- 
comes due and is paid; but is a single and entire contract, hav- 
ing its inception in the issue of the policy, continuing during 
the life of the assured (or other term), and payable at death, but 
subject to be discontinued by the non-payment of premiums as 
agreed. Ib. 555. 

9. Same ; extent of creditor’s right to subject.—After the death of the 
debtor, baving procured a policy of insurance on his own life in 
favor of one of his children, an existing creditor may reach and 
subject in equity, not only the premiums paid by the debtor, but 

the proceeds of the policy to the extent of the debt; and the 
money having been loaned out on note and mortgage, by the 
guardian of the infant, the c:editor may _— it, and make the 
mortgage available for his own benefit. Jb. 555. ; 

10. Representation as to interest of insured in property.—The erection 
of a party wall, by agreement between the insured and the 
vendee of the adjoining premises, running up two stories high on 
the wall of the insured property, does not show that the interest 
of the insured in his property is ‘‘ other than the entire, uncondi- 
tional, and sole ownership,’’ as stated in answer to questions ; 
especially when the agent of the insurer, through whom the 
policy was effected, lived in the town where the property was 
situated, and must have known its condition. Com. Fire Ins. 
Co. v. Allen, 571. 

11, Agency in procuring policy.—An agent of the insurance company, 
through whom a policy is effected, can not be considered in any 


or 


oc 


J 
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sense as the agent of the insured, in any matter connected with 
the issuing of the policy. Jb. 571. 

12. Waiver of proof of loss and notice.—When the insurance company, 
on being notified of a loss, at once offers to pay a specific sum 
denying liability for some of the articles as not being covered 
by the policy, this is a waiver of the preliminary proof of loss, 
and authorizes the insured to sue at once, without waiting for 
the lapse of sixty days provided for in the policy: Jb. 571. 

13. Construction of policy as to fixtures included or excepted.—A policy 
insuring a brick store against fire, containing an exception of 
‘fences and other yard fixtures, side-walks, store furniture 
and fixtures,’’ covers a wooden shed or awning in front of the 
building, supported on pillars sunk in the ground, with rafters 
extending into the brick wall; but the shelving in the house, 
and an office enclosed with railing in one corner of the interior, 
= **store fixtures’? within the meaning of the exception. 

. 671, 

14. Same ; clause providing for repairs.—When the policy contains a 
clause giving the insured the option to repair within a reasonable 
time,and he claims the benefit of it, this is not a full defense to 
an action on the policy, unless by the repairs the property is 
made as serviceable and valuable as before the fire. Jb. 571. 

15. Same ; measure of damages.—When the policy provides that the 
cash value of the property destroyed or damaged shall not exceed 
what would be the cost to the assured of replacing it, and, in 
case of depreciation from use or otherwise, a suitable deduction 
shall be made from the cost of repairing; the measure of dam- 
ages would be the cost of repairs, if thereby the property is 
rendered as valuable as it was before; if less valuable than be- 
fore, then the difference must be added to the cost; and if more 
valuable, it must be deducted. Jb. 571. 

16. Tender.—A tender of less than the amount claimed, conditioned 
on a receipt in full being signed, and not accompanied by the 
ernest of the money into court (Code, § 2997), is not good. 

. 671. 





JUDGMENTS AND DECREES. 


1. Conclusiveness of judgment.—The purchaser having brought an 
action at law against his vendor, alleging full payment of pur- 
chase-money and the failure or refusal of the vendor to make 
titles according to the condition of his bond, and judgment on 
verdict being rendered for the defendant ; while such judgment is 
not conclusive as to the amount due, it is conclusive of the fact 
that something is due; and on bill afterwards filed by the pur- 
chaser to compel a specific performance, alleging full payment 
of the purchase-money, while the judgment at law is unreversed 
and in full force, although the evidence adduced before the reg- 
ister may show full payment before the judgment was rendered, 
he must report that a nominal sum was due. Meard v. Pulaski, 
502. 

2. Appeal from justice’s judgment when sum claimed exceeds twenty 
dollars; formation of issue.—On appeal from a justice’s judgment 
when the sum claimed exceeds twenty dollars, the cause must | 





be tried ‘‘on an issue to be made up under the direction of the 
court (Code, § 3122); but it is not necessary that the record 
should show the active interference of the court in the formation 
of the issue, when not requested ; and it will be presumed, when 
pleas to the merits are found in the record, that the cause was 
tried on them without objection. Jones v. Collins, 108. 
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3. Same.—Where a ward has obtained a decree against his guardian 


-~ 


10. 


ll. 


on final settlement, he may maintain a bill against the surviving 
surety on the guardian’s official bond, jointly with the personal 
representative of the deceased surety, to enforce satisfaction out 
of their property; and the surviving surety having executed two 
mortgages on his property, on successive days, both mortgagees 
may also be joined as defendants, under allegations of fraud and 
want of consideration. Burford, Adm’r, v. Steele, 147. 


. Relief in equity against judgment at law, or decree of Probate Court, 


on the ground of fraud.—To justify relief in equity against a judg- 
ment at law, or decree of the Probate Court, on the ground of 
fraud, the alleged fraud must have been practiced in the rendi- 
tion or procurement of the judgment, and it is not sufficient to 
show fraud in antecedent transactions, which would have con- 
stituted a good defense against the judgment. Watts v. Frazer, 
186. 


. Seire facias; when not granted.—After the lapse of eight years 


from the sale and its confirmation, during which period no action 
is had or asked in the cause, the suit is at an end, and the decree 
can neither be revived by scire facias, nor made the basis for a 
second decree, ascertaining the balance due, on which execution 
may issue. Presley, Admr’x, v. McLean, 309. 


. Service of summons on defendants.—No valid judgment can be ren- 


dered against a party not before a court, and, on appeal, the re- 
cord must reasonably show that the defendant was served or 
appeared. Where the record does not disclose the fact, inquiry 
must be addressed to the proper construction of the judgment 
entry. Owings v. Binford, 421. 


. Construction of judgment recitals.—The recitals of the judgment 


may be sufficient to bring in parties without service, and this 
construction will be placed upon them if necessary to preserve the 
verity of the record; but, if the recitals are consistent with the 
hypothesis that they did not appear, and the maintenance of the 
verity of the records does not require such construction, no in- 
tendment will be indulged in favor of the appearance. Jb. 421. 


. Case at bar.—In the case at bar the name of each defendant is set 


outin the margin; the recitals are ‘‘ came the parties by attorneys;”’ 
a judgment is rendered against all the delondante, each being 
specially named inthe judgment. The necessary construction is 
that allappeared. Jb. 421. 


. Revision of judgment of Selma City Court, under special statute.—In 


reviewing a judgment of the City Court of Selma, rendered by 
the court without the intervention of the jury, (Sess. Acts, 1875-6, 
p. 390, § 14), this court is not allowed to indulge any presumption 
whatever in favor of its findings on the evidence. Butler v. 
Jones, 436. 

Judgment against garnishee, and payment thereof, as defense to ac- 
tion.—When a garnishee, against whom a judgment has been 
rendered by a justice of the peace, sets up the payment thereof 
in defense of an action by a claimant of the condemned debt, 
mere irregularities in the judgment do not invalidate it, if the 
justice had jurisdiction of the subject-matter and the parties ; 
but, his jurisdiction being purely statutory, his authority to 
render the judgment must affirmatively appear.—Edwards v. 
Levishon, 447. , i 

Same; notice to adverse claimant, and contest with him.—If the 
garnishee, admitting his possession of money, states that it is 
claimed by a third person, the proceedings against him must be 

suspended, and a notice issued to such third person to appear 

ro | contest with plaintiff the right to the money (Code, §§ 
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3302-03 ; and if, instead of such notice, the plaintiff sues outa 
garnishment against such third person, and contests his answer, 
this amounts to an abandonment or discontinuance of the pro- 
ceeding against the former garnishee, and is available to him as 
a defense against a judgment; and if a judgment is wrongfully 
entered by the justice against both of the garnishees, which is 
reversed on appeal by the second, but is paid by the first, such 
oe is no defense to an action against him by the other. 
- 447. 


12. Plea of former judgment in bar; replication and evidence.—In trover 


for the conversion of cotton seed, a former judgment being 
pleaded in bar, in which a set-off was claimed on account of the 
value of the cotton seed, it is competent for the plaintiff to show 
that, on the former trial, under the evidence and the rulings of 
the court thereon, the claim of set-off was disallowed, because 
the plaintiff in the action had an unsatisfied lien on the cotton 
seed ; and a replication averiing these facts is a good answer to 
the plea. Haas v. Taylor, 459. 


JURISDICTION. 


1. Jurisdiction of justice of the peace under statute against cruelty to 


animals.—Justices of the peace have not final jurisdiction of of- 
fenses committed in violation of the statute against ‘‘cruelty to 
animals,’’ ig February 23, 1883,—Sess. Acts 187— 
amended, February 17, 1885,—Sess. Acts 156,) there being noth- 
ing in either statute which confers such jurisdiction. Horton v. 
The State, 8. 


2. Same; when order of sale void and the sale a nullity.—If the juris- 


diction of the court never attached, the order of sale is void, and 
the sale a nullity; and the remedy at law to recover the land be- 
ing plain and adequate, the heirs can not come into equity to set 
aside the sale. Watts v. Frazer, 186. 


LANDLORD AND TENANT. 


1. Landlord has lien on entire crop grown on rented lands, whether 


to 


grown by tenant himself or sub-tenant.—The landlord has a lien on 
the entire crop grown on the rented lands, for the rent of the 
current year, whether it be grown by the tenant himself, or by a 
sub-tenant ; and when a bale of cotton is placed by the sub-ten- 
ant at the gin-house, and set apart for the landlord in satisfaction 
of his claim for rent, the title of the landlord is thereby per- 
fected, and he may maintain trover against any one who her 
wards converts the cotton.—Steinhardt v. Bell, 208. 


. Ratification not binding unless made with full knowledge of all ma- 


terial facts.—A subsequent ratification of the unauthorized con- 
version, by the landlord, if made with full knowledge of all the 
material facts, is a complete defense to the action; but the bur- 
den_ef proof as to such ratification is on the defendant, and any 
evidence tending to prove or disprove the landlord’s knowledge 
of any material facts is relevant and competent. Jb. 208. 


3. A waiver by landlord of lien for current year no waiver of other lien. 


A waiver by a landlord, of his lien, in favor of another, for ad- 
vances to be made his tenants to enable them to make a crop the 
current year, does not operate a waiver of the landlord’s lien in 
favor of an antecedent debt of the tenant, except by consent of 
the landlord. Napier v. Foster, 339. 


4. Tenants in common ; use and occupation.—At common law, a ten- 


ant in common was not liable to his co-tenant for use and occu- 
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10. 


ll. 


12. 





pation, unless there was an actual eviction, or an agreement to 
pay rent; and the English statute (4th and 5th Anne) changing 
the rule, having been enacted after the settlement of this country, 
is not of force withus. Gayle v. Johnson, 395. 


. Same ; account for rents received.—For rents actually received one 


tenant in common is liable to account to his co-tenant; but, when 
the rents were received from a tenant to whom necessary ad- 
vances to make a crop were supplied, such advances, and other 
necessary costs and expenses incurred, must be deducted from 
the gross amount received. Jb. 395. 


. Written conveyance not varied by parol reservation.—A deed absolute 


in its terms, passes a fee simple estate in presenti, taking effect 

on delivery ; and its legal effect can not be varied by a reserva- 

tion in parol, so as to make the estate conveyed commence in 
— Wright v. Graves, 416. 

enancy at will.—A parol gift of lands, or an unexecuted parol con- 

tract of purchase accompanied with possession, creates a tenancy 

at will. Jb. 416. 


. Alease made with a tenant at will constitutes a person making it, 


when let into possession, a sub-lessee who is precluded to deny 
the right or title of his lessor at the time of making the lease; 
but, if not let into possession, he may show that the contract of 
lease is invalid because unsupported by a sufficient legal consid- 
eration. Jb. 416. 


9. Tenancy by sufferance.—A tenant for life can not make a lease to 


continue longer than his own estate, unless the remainderman 
joins. If the lessee of the tenant for life is in possession at the 
time of his death, and continues to hold over, he becomes a ten- 
ant by sufferance; but, if the lessee is not in possession, or does 
not hold over, a mere recognition of a lease previously made does 
not constitute such tenancy. Jb. 416. 

Written agreement not extended by parol.—A tenant having given 
his note or written obligation for the rent, specifying a certain 
number «of bales of cotton, it is not pabuaioitie Se show by parol 
that he also agreed to deliver a certain quantity of cotton seed. 
Powell et al. v. Thompson, 51. 

Custom; when can not alter written agreement.—The landlord, suing 
in case for the conversion of his tenant’s crop, whereby his stat- 
utory lien was lost, can not be allowed to “‘ prove that it was a 
rule or custom he had made on his plantation that he should 
have all the cotton seed raised on the land by his tenants ;’’ 
because one man can not establish a custom, and because such 
evidence contradicts the terms of the note for rent., which 
specified that a certain number of bales of cotton should be 
delivered as rent. Jb. 51. 

When joint action will lie ; when not.—If the cotton was converted 
by the wrongful act of the tenant himself, co-operating with the 
other defendants, who had notice of the landlord’s rights, a joint 
action for the wrongful act may be maintained against all of them ; 
but, if the wrongful act of each was separate and distinct, a joint 
action can not be maintained against them. Jb. 51. 


. When sureties on peg bond are jointly liable with their principal. 


While the removal of the tenant’s crop from the rented premises, 
without the consent of the landlord, and without paying the rent, 
is prima facie a wrongful act, tending to the destruction of the 
landlord’s lien; yet it may be justified by proof of legal right or 
lawful excuse, as by showing that it was replevied by the tenant 
after attachment levied at the suit of the landlord, and after the 
expiration of the tenancy and the tenant’s removal from the 
rented premises; but, if such replevy, was made, not in good 
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faith for the preservation of the cotton, but with the intention to 
waste and convert it, and the sureties on the bond had notice of 
such wrongful intent, they are liable for the conversion jointly 
with their principal. Jb. 51. 

14, When judgment against tenant evidence against landlord.—A_ judg- 
ment against a tenant is not evidence against the landlord in a 
subsequent action for the recovery of poss~ssion, unless he had 
notice, or was admitted to defend, or did actually defend. Patton 
et als. v. Pitts et als., 373. 

. 15. As to title, the grantees of landlord and tenant of landlord are stran- 
gers.—The grantees of a landlord derive no title through him from 
a former tenant; for the purposes of title, they are entire stran- 
gers—evidence for or against the one, is therefore inadmissible 
for or against the other. Jb. 373. 

16. Attachment by landlord of the mortgagor ; mortgagee can not main- 
tain trespass on account of the levy.—lf the attachment was sued 
out by the landlord of the mortgagor, who had furnished the mort- 
gaged property as advances to make acrop, his lien is superior 
to the mortgage, and the mortgagee can not maintain trespass on 
account of the levy. Dunlap & Steele v. Vandegrift, 424. 

17. Landlord’s remedy against purchaser of tenant’s crop, whereby stat- 
utory lien is destroyed.—A special action on the case lies in favor 
of the landlord, against a purchaser of the tenant’s crop with 
notice of the landlord’s statutory lien, whereby the lien was lost 
and destroyed; but a prior waiver of his lien by the landlord, in 
favor of the purchaser, is a defense to such action. Stoelker v. 
Wooten, 610. 

18. Same; agreement waiving lien.—An agreement between the land- 
lord and a merchant who had made advances to the tenants, 
taking mortgages on their crops and stock, and who was unwill- 
ing to make additional advances for the next ensuing year with- 
out a waiver of the landlord’s lien in his favor; by which it was 
stipulated that the landlord would waive his lien, that the ac- 
crued rents for the year might be applied to the merchant’s 
debts, that he would continue to make advances for the ensuin 
year, but limited to actual necessaries, under the supervision o 
the landlord’s agent, at actual cost with interest added, and 
that he would, at the end of the year, transfer his mortgages to 
the landlord, on payment of the several debts due him,—such 
agreement is an absolute and unconditional waiver of the land- 
lord’s lien for the past year, but the waiver as to the ensuing 
year is conditional, being dependent on the performance of the 
stipulated acts by the merchant; and these conditions not having 
been performed, the agreement is no defense to an action by the 
landlord for the sale of the cotton raised by the tenants during 
that year. Jb. 610. 


LARCENY. 


See CrimMinat Law. 


LICENSE. 


1. A license not a contract.—But is a permit revocable at the will of 
the legislature ; and where a license has been granted to sell 
spirituous liquors, and a valid election is afterwards had, result- 
ing in favor of prohibition, it operates to revoke the license, and 
to convert what is otherwise a lawful business into a criminal 
offense. Miller v. Jones, 89. ; 

2. The proceedings to obtain an election under the act approved Decem- 
ber 11th, 1884, create a new, limited and special jurisdiction, not 
covered by the grant of general jurisdiction to the probate courts, 
Ib. 89. 
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LIEN. 


See Execution ; LANDLORD AND TENANT; VENDOR AND PurcHA- 
sER; MECHANIC’S. 


1. Amendment of complaint; claim of lien for taxes paid.—When the 
purchaser of lands at a sale for unpaid taxes brings an action 
to recover the possession, and the sale is held invalid on any 
ground except that the taxes were not in fact due and unpaid, he 
may have a for the amount paid by him, with subsequent 
taxes, and statutory penalty, which constitutes a lien on the 
land (Sess. Acts, 1878-9, p. 8); and when it becomes apparent, 
from the rulings of the court during the trial, that this suit must 
fail, he has a right to amend his complaint by making the statu- 
tory statement and claim. Wartensleben v. Haithcock 565. 


LIMITATIONS, STATUTE OF, AND NON-CLAIM. 
See Trusts AND TRUSTEES. 


1. When statute of limitation begins to run in favor of stockholders.— 
When the terms of subscription bind the stockholders to pay the 
amount subscribed by them respectively, ‘‘in such installments as . 
may be called for by said company, and one per cent. at the time 
of subscription ;’’ and the corporation, becoming embarrassed, ex- 
ecutes a deed of assignment for the benefit of creditors, not having 
called in all the stock subscribed; the statute of limitations in 
favor of the stockholders, as to their unpaid subscriptions, does 
not begin to run from the date of the assignment, but from the 
time when, under a bill filed by creditors, a decree is afterwards 
rendered by a court of equity making an assessment and call for 
the unpaid subscriptions. Glenn v. Semple. 159. 

2. Statute of non- claim; what defense of may be taken by demurrer.— 
The defense of the statute of non-claim may be taken by demur- 
rer, when the bill seeks to enforce a demand which is prima 
facie witliin the statute and does not aver presentation, nor state 
facts which avoid the bar. McDowell v. Brantley, 173. 

3. When statute of non-claim begins to run.—Under a bond executed 
by a trustee appointed by the register in chancery, conditioned 
for the faithful performance of his duties, a liability does not 
accrue to the beneficiaries against the sureties until there has 
been a default by their principal, and the statute of non-claim - 
(Code, § 2597) does not begin to run until such default. Jb. 173. 

4. Statute of limitations; new action commenced within twelve months 
after rerersal of former judgment.—By express statutory provision 
(Code, § 3235) a new action may be commenced within twelve 
months after the reversal of a judgment in a former action, not- 
withstanding the lapse of time otherwise sufficient to effect a bar; 
and if the statute of limitations is pleaded to the new action, a 
replication setting up the former action, reversal, &c., is suffi- 
cient. Napier v. Foster, 379. 

Same; when former action was vexatious, or instituted during pendency 
of another.—This statute is remedial, and must be liberally con- 
strued; and though the former action was instituted while an- 
other was pending on the same cause of action, and was charac- 
terized by this court as vexatious and oppressive, notwithstand- 
ing the premature commencement of the first, this does not avoid 
7 replication, nor take the case out of the statutory exception. 

b. 379. 
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1, Repleader ; when award of, equivalent to granting new trial; application 
for mandamus.—Where issue is joined on several insufficient spe- 
cial i“ and on the general issue, and there is a general verdict 
for the defendant on all the issues; while the bill of exceptions, 
purporting to set out all the evidence, shows that the plaintiff 
made out a prima facie case, and that the defendant’s evidence 
only supported the insufficient pleas; the award of a repleader, 
if not technically correct, is the same in substance as granting a 
new trial, with leave to amend the pleadings, and accomplishes 
substantial justice. Ex parte, Pearce, 195. 

2. Award without order of court; no appeal from.—An award made 
by arbitrators in a cause pending in the Circuit Court, without 
an order of said court, will not be entered as the judgment of the 
court; and an appeal from the action of the judge, in refusing to 
enter it as such, is unauthorized by the statute, and will not lie. 
Ex parte Bell, 372. 

3. — amus refused on the authority of Ex parte Dudley, 79 Ala. 

b. 372. 

4. ee for costs, on joint conviction of two or more defendants. 
When two or more persons are jointly indicted for a felony, 
jointly tried and convicted, whether a joint judgment is rendered 
against all, or a separate judgment against each, each is liable 
for the entire costs ; though but one payment can be enforced, 
and, in the event of unequal payments, contribution may be re- 
covered as between themselves. Dawson v. Sayre, 444. 

5. Same; apportionment of costs.—In joint prosecutions, there may be 
cases in which the court should not tax the entire costs against 
the defendants who are convicted, including the costs of wit- 
nesses for those who are acquitted; but, when all are convicted, 
and the whole costs are adjudged against each, the clerk has no 
authority to apportion the costs among them, thereby reducing 
the amount in each case to less than $150, and require the presi- 
dent of the board of inspectors of convicts to deliver his certified 
statement of the costs to the contractor to whom the convict is 
assigned and delivered, and who is required to pay to the clerk 
the full amount of the costs so certified, not exceeding $150 in 
one case. Ib. 444. 


MARRIED WOMEN. 
See Cuan. PL. anv Prac., 18. 


1. Contracts of married woman having separate estate-—A married 
woman, having a separate estate (which is presumed to be statu- 
tory, in the absence of averment and proof to the contrary) can 
not bind it or herself by a testamentary paper as an irrevocable 
contract, though she has power to execute a will. Bolman v. 
Overall, 451. 

2. Presumption as to character of wife’s estate.—In the absence of aver- 
ment and proof to the contrary, property held by a married 
woman is presumed to be held asa statutory estate. Boyett « 
Wimberly v. Potter, 476. 

3. Bill in equity against married woman releived of disabilities of cov- 
erture; when husband not necessary party; when bill not multifari- 
ous.—When a bill seeks to enforce against a married woman, who 
has been relieved of the disabilities of coverture, the specific 

rformance of a contract for the sale of land, and joins as a de- 
endant another married woman, also relieved of the disabilities 
of coverture, on an allegation that the former had subsequently 
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sold the same land to her, the husband of neither defendant is a 
necessary or proper party; and if the bill also seeks the settle- 
ment of a partnership between the complainant and the husband 
of the second defendant in carrying on a mill business on the 
land, as to which the husband only is proper party defendant, 
it is multifarious. Bayzor v. Adams, 239. 

4. Action by married woman on note payable to herself.—In an action 
by a married woman in her own name, on a promissory note pay- 
able to herself, plea averring that the note ‘‘ was given for certain 
accounts transferred to plaintiff directly by her husband,’ but 
not averring that the transfer was made during coverture, does 
not negative the fact that the note is held as part of her statutory 
estate, and is fatally defective. Wofford et al. v. Baker, 303. 

5. Earnings and services of wife during coverture.—The earnings and 

ee coronas services of the wife, during coverture, presumptively 
velong to the husband, though he may relinquish them in her 
favor, except as against his existing creditors ; and when the wife 
attempts to enforce in equity, after the death of the husband, a 
contract for her own benefit, the consideration of which was per- 
sonal services rendered by her during coverture, she must allege 
and prove a relinquishment in her favor, and that the husband 
left no debts, or that his debts have been paid. Bolman v. Over. 
all, 451; also, Boyett & Wimberly v. Potter, 476. 





MALICIOUS PROSECUTION. 


See CriminaL Law. 


MECHANICS’ LIEN. 


1. Mechanics’ lien ; when court of equity has no jurisdiction to enforce. 
A mechanic’s lien is created by statute, which also prescribes the 
remedy for its enforement, in many respects analogous to a bill 
in chancery, or a proceeding in rem (Code, §§ 3440-49); anda 
court of equity can not take jurisdiction to enforce this lien, ‘‘ in 
the absence of some special ground of equitable interposition, 
such as would render inadequate the remedy at law.’’ Walker 
v. Daimwood & Norris, 245. 


MORTGAGES. 


1. Admissibility of record to show that mortgage was recorded; failure 
to show probate no objection to admissibility.—In an action to re- 
cover the statutory penalty for a failure to enter satisfaction of a 
mortgage on the record, within three months after payment, and 
request in writing (Code, §§ 2222-3), the record is admissible to 
show the fact that the mortgage was recorded ; and the failure to 
show its probate is no objection to the admisibility of the evi- 
dence. Steiner & Bro. v. Snow, 45. 

2. Permissible to show when entry of satisfaction was made.—The re- 
cord showing an entry of satisfaction, it is permissible to show 
on it was in fact made after the commencement of the suit. 

b. 45. 

3. No particular form of request necessary.—No particular form of 
words is necessary to constitute a sufficient request, if it informs 
the defendant with reasonable certainty that performance of the 

statutory duty is desired. Jb. 45. 
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MortTGAGE OR ConpiITIONAL SALE. 


4. Whether conveyance absolute in form is a conditional sale or mort- 


I 


10. 


1]. 


” 


gage; character of evidence.—When the controversy is whether a 
conveyance, absolute in form, was intended as an unconditional 
sale or as a mortgage, the evidence must be clear and convincing 
to overcome the terms of the writing; but, where the contro- 
versy is whether it was intended as a conditional sale, witha 
reservation of the right to repurchase, or as a mortgage, a court 
of equity leans to the latter construction. Douglass v. Moody et al. 
61. : 

ame; intention of both parties must be shown.—The concurring in- 
tention of both parties must be shown, before the transaction can 
be established and treated as a mortgage ; and if it appears that 
the defendant considered and intended it as a conditional sale, 
though the complainant intended it asa mortgage, this does not 
make a “‘ doubtful case,’’ nor require the court to adopt the com- 
plainant’s construction. Jb. 61. 


. Same; indicia of mortgage, when not conclusive.—The fact that the 


negotiations between the parties originated in an application for 
a loan of money, is regarded as one of the principal indicia of a 
mortgage ; but, when it is shown that the application for a loan 
was repeatedly declined, and, after the negotiations were broken 
off, the defendant’s proposal of a conditional sale was accepted, 
the weight of that circumstance is destroyed. Jb. 61. 


. Same.—Great disparity between the price paid and the value of 


the property, is also one of the indicia of a mortgage; but, when 
it is shown that the property was not in demand at the time, its 
value being prospective and speculative, a subsequent advance 
in its value, arising from unforeseen and adventitious circum- 
stances, can not be considered in this connection. Jb. 61. 


MorTGAGEE—WHEN CAN MAINTAIN EJECTMENT, 116. 


. Mortgagee ; when legal title in.—A mortgagee has the legal title, and 


the right of immediate possession, unless the instrument contains 
a stipulation postponing his right of possession. Grandin v. Hurt, 
116. 


. 


. Effect of yo ope in mortgage, on mortgagee’s right to maintain 


y agen (this case).—The mortgage having been given to secure 
the payment of a note which the mortgagor had assigned to the 
mortgagee, and containing a stipulation that the latter should not 
‘‘institute any proceeding to foreclose,’’ until the maker and in- 
dorser had been sued to insolvency, the right to take possession 
is postponed until the happening of this contingency; and the 
mortgagee can not maintain ejectment before that time. Ib. 116. 


Bill to redeem by junior against senior mortgagee.—A bill to redeem 


filed by a junior against a senior mortgagee, is a recognition of 
the validity of the older mortgage, and must offer to pay the 
amount due on it. Fouche v. Swain, 151. 


Mortgage filed in office of probate judge; when operative as record. 


When a mortgage is filed for record in the office of the probate 
judge, it is ‘‘ operative as a record from the day of the delivery 
to the judge ”” (Code, § 2149), and not from its subsequent regis- 
tration. Jb. 151. 


12. Compromise of suit to foreclose mortgage ; effect of. —A suit to fore- 

close a mortgage being compromised by agreement of the parties, 

and an absolute deed executed to the mortgagee, although’ this 

can not affect the rights or equities of a junior mortgagee, it does 

% impair the lien or equitable rights of the senior mortgagee. 
. 151, 
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13. Delivery of mortgage; what sufficient proof of —A mortgage being 
duly signed, acknowledged before a proper officer, and left, with 
the secured note,in the hands of the mortgagee and payee, this 
is parses facie sufficient proof of delivery; and the rights of 
third persons, afterwards accruing, can not be affected by sub- 
sequent efforts to rescind the contract, or demands for the return 
of the papers. Wildsmith v. Tracy et al. 258. 

14. Mortgage of wife’s statutory estate a nullity.—A mortgage by a mar- 
ried woman of her statutory separate estate, to secure the debt of 
her husband, isa nullity. Bergan v. Jeffries, 349. 

15. Same; a bill to enjoin suit on, without equity.—A bill to enjoin a 
suit on such mortgage is without equity, there being a good and 
perfect defense to the action at law. Jhb. 349. 

16. Same; fraud does not give jurisdiction.—The fact that a fraud may 
have been perpetrated on the wife,. would not give jurisdiction, 
without some other ground of equitable cognizance, where there 
is a plain and adequate remedy at law. Jb. 349. 

17. Same; when mortgaged property is real estate.—If the property 
mortgaged were real estate, instead of mere personalty, under 
= decisions of this court, the bill would not os without equity. 

b. BSI, ' 

18. Jurisdiction.—No jurisdiction can be derived from section 3757 of 
the present Code. Jb. 349. 

19. Credit on usurious debt by mortgagee—When the mortgagee re- 
ceives mortgaged property from the mortgagor, to be credited at 
an agreed price on the mortgage debt, a subsequent abatement of 
the mortgage debt, on bill filed to redeem, on account of usury, 
will not entitle the mortgagee to a corresponding reduction of the 
credit allowed. Knox v. Nall, 347. 

20. Same; mortgage operating as general assignment.—A mortgage con- 
veying substantially all of a debtor’s property, though given to 
secure a debt contemporaneously contracted, was declared and 
enforced as a general assignment,.enuring to the benefit of the 
creditors equally (Code, § 2126), prior to the amendment of that 
statute, which excepts them from its operation (Sess. Acts, 
1882-83, p. 189); and the amendatory law, not clearly appearing 
to have been intended to be retroactive in its operation, will not 

“ be construed to apply to mortgages executed prior to its enact- 
ment. Warten v. Mathews, 429. 

21. Mortgagee entitled to possession, unless contrary is stipulated.—In 
the absence of a stipulation, express or implied, to the contrary, 
the mortgagee has the right of immediate possession ; but, if his 
right of possession is postponed until default, or until the hap- 
pening a some future contingency, he can not maintain trespass, 
for an injury to the property committed during the intervening 
period. Dunlap v. Steele & Vandergrift, 424. 

22. Right of possession accrues to mortgagee upon happening of stipu- 
lated event.—When the mortgage contains a stipulation author- 
izing the mortgagee to take possession, if default should be made 
in the payment Of the secured debt at maturity, or if the prop- 
erty should be levied on, or taken possession of by a third person, 
the levy of an attachment on the property gives the mortgagee 
an immediate right of possession, and he may maintain trespass 
if the levy is forcible and unlawful. Jb. 424. 

23. Sale of the property under the levy; when does not relate back to com- 
mencement of :uit.—The sale of the property under the levy, after 
the institution of the suit, does not relate back to the commence- 
ment of the suit, so as to constitute a cause of action at that 
time; but if the levy was a trespass, the subsequent sale may be 
considered in estimating the damages. Jb. 424. 
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24. Attachment by landlord of the mortgagor; mortgagee can not main- 
tain trespass on account of the levy.—If the attachment was sued 
out by the landlord of the mortgagor, who had furnished the 
mortgaged property as advances to make a crop, his lien is supe- 
rior to the mortgage, and the mortgagee can not maintain trespass 
on account of the levy. Jb. 424. 

25. Invasion of province of the jury.—A charge which, on the facts 
hypothetically stated, withdraws from the jury the consideration 
of material inferences which they might have drawn, is an inva- 
sion of their province. Jb. 424. 

26. Sale under power in mortgage ; purchase by mortgagee at his own 
sale.—When lands are sold under a power contained in a mort- 
gage, the sale cuts off the equity of redemption as effectually as 
a sule under a decree of foreclosure in equity, leaving in the 
mortgagor nothing but a statutory right of redemption; but, if 
the mortgagee becomes the purchaser at his own sale under the 
mortgage, he thereby arms the mortgagor with an option, if sea- 
sonably expressed, to disaffirm the sale, without regard to its 
fairness, or to the adequacy of the price; and when the sale is 
set aside, under bill filed within a reasonable time, the decree 
relates back to the day of the sale, and the parties are placed in 
statu’quo as if no sale had been made. Gassenheimer v. Molton, 
521. 

27. Sale of equity of redemption, under execution at law.—An equity of 
redemption in lands may be sold under execution at law against 
the mortgagor (Code, § 3209), either before or after the law day 
and default, and whether the mortgagor or mortgagee is in pos- 
session. Jb. 521. . 

28. Same ; form of levy, and interest of purchaser.—A judgment cred- 
itor of the mortgagor may levy his execution on the equity of 
redemption only, or on the land generally, not designating the 
interest of the mortgagor; the purchaser acquiring, in the former 
case, only the equity of redemption, and being estopped to deny 
the validity.of the mortgage; and in the latter, the entire interest 
of the mortgagor, whether the mortgage is valid or invalid, paid 
or outstanding. Jb. 521. 

29. What constitutes payment of mortgage debt.—Where a creditor, 
taking a mortgage from his debtor, assumes the payment of a 
prior mortgage on the property, but suffers it to be sold under 
that mortgage, becomes himself the purchaser at a sum sufficient 
to pay the debt, and pays the purchase-money; this is a sub- 
stantial performance of his promise, the first mortgage being 
satisfied infull. Hill, Fontaine & Co. v. Helton, 528. 

30. Whether conveyance absolute on its face is a mortgage; what necessary 
to be shown.—When the contestation is whether a conveyance, ab- 
solute on its face, was in fact intended as a mortgage, the party 
so asserting must show, by clear and convincing evidence, that 
such was the intention and understanding of both parties; but, 
where the contestation is whether the transaction was intended 
as a mortgage or as a conditional sale, with a reservation of the 
right to repurchase, the same stringency of proof is not required ; 
and if the intention is in doubt, the court inclines to hold ita 
mortgage. Mitchell v. Wellman, 17. 

31. Absolute conveyance, with stipulation to repurchase.—In this case, 
the conveyance being chatlede in form, with a stipulation ina 

‘ separate paper of the right to repurchase by a specified day; 

and the evidence showing that the transaction did not originate 
in a proposition for a loan, and that no debt existed or continued 
between the parties; the court declines to treat the transaction 


as a mortgage. Ib. 17. 
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32. Bar of mortgage debt does not affect specific lien of mortgage.—The 
failure of the mortgagee to present his claim for the mortgage 
debt, within the time ay ony by the statute of non-claim, 
does not affect his specific lien in, or title to the property. Smith 
et al. v. Gillam et al., 296. 


NEGLIGENCE. 
See Rariroaps, 1-2. 


1. Contributory negligence; when employee not guilty of, after notifying 
employer of defect in machinery.—When a workman or servant 
gives notice to his employer of adefect in the machinery which he 
is required to use, aaa relying on his employer’s promise to have 
the defect remedied, continues in the service, he is not guilty of 
contributory negligence, ‘‘at least until a reasonable time elapses 
within which to make the repairs.’’ Woodward Iron Co. v. 
Jones, 123. 

2. Inaction for damages, employee need not aver that employer had rea- 
sonable time after notice to repair.—In an action to recover dam- 
ages on account of injuries afterwards sustained, it is not neces- 
sary to averin the complaint that the employer had reasona- 
pe time to remedy the defect after the notice was given. Ib. 
123. 

3. Contributory negligence; when employee guilty.—When the plaintiff 
was working in the shaft of a coal mine, throngh which ran two 
railroad tracks, over which cars descended and brought up coal, 
the motive power being supplied by a stationary engine above 
magn B and had charge of a switch at a resting place along the 

ine of a shaft, where descending cars could be turned off or 
placed back on the track, and an adjacent sump in which water 
accumulated, and from which it was pumped to the surface by 
the engine ; and while standing on the track, repairing the water- 
pipe which had become x meena. | was struck by a descending car, 
which he did not see or hear until too late, on account of the 
noise and steam in the shaft, the steam having escaped from a 
defective joint in the pipe, to which he had called the attention 
of the superintendent two days before; held, that the plaintiff 
knowing that the empty car was above, and having neglected to 
have the switch turned by his assistant, whom he had sent up 
to that point for another purpose, and being cognizant of the 
noise and steam which filled the shaft, was guilty of contributory 
negligence, and was not entitled to recover, although the general 
order was that a descending car should not be stopped at the 
switch unless a fyll car was ready to be carried back. Jb. 123. 

4. Liability of railroad company for injuries to stock or cattle—In an 
action against a railroad company to recover damages for injuries 
to cattle at or near a public road crossing (Code, §§ 1699, 1700), 
proof of injury raises the presumption of negligence, and casts on 
the defendant the burden of disproving it; and it is not disproved 
until all negligence is negatived, and a compliance with all stat- 
utory requirements is shown, or it is shown that a compliance 
was impossible, or would have been unavailing. (Explaining and 
limiting expressions in M. & A. Railroad Co. v. Williams, 53 Ala. 
595; and Clements v. E. T. V. & Ga. Railroad Co., 77 Ala. 533, 
as to which the court adds, ‘‘We do not hold ourselves commit- 
ted to an extreme interpretation of either of those cases.’’) Ala. 
G. 8S. R. Rd. Co. v. McAlpine, 73. 

5. Direct and remote injuries.—The negligence complained of being 

the failure of the defendant railway company to provide a light 
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at the ticket office, where plaintiff was injured by falling from the 

latform in the dark, although the fall was caused by a false step, 
it can not be assumed, as a matter of law, that the want of a light 
was not the efficient cause of the false step and consequent fall. 
Ala. G. 8. R. R. Co. v. Arnold, 600. 

6. Accident, and contributory negligence.—No action would lie, if the 
plaintiff's false step (and consequent fall) was entirely accidental, 
and without fault on the part of the defendant; nor if he was 
guilty of contributory negligence; but the evidence as to these 
matters being indeterminate, and resting in reference, the ques- 
Sow are properly submitted to the determination of the jury. 

. 600. 





7. Exemplary damages.—Exemplary damages may be awarded, in 
an action against a railroad company for personal injuries, if the 
pms mers was so gross as to evince an entire want of care, and 
sufficient to raise a presumption that the defendant, being cogni- 
zant of the probable consequences, was indifferent to the danger 
yey the persons or property of others was thereby exposed. 

. 600. 

8. Direct and remote injuries.—Where plaintiff was struck and in- 
jured, while walking along a path by the side of a railroad track, 
by a cow which was thrown from the track by the engine, and 
which fell against plaintiff after striking the ground, the injury 
is the proximate consequence of the engine striking the cow; 
and the railroad company is liable on account of it, if there 
was negligence on the part of the engineer, although he was 
guilty of no negligence towards the plaintiff personally. Ala. 
G. S. R. Rd. Co. v. Chapman, 615. 

9. Statutory duties of railroad engineer.—Negligence is imputed by 
law to a railroad engineer, when he fails to comply with the statu- 
tory requirements in order to avoid injuries (Code, § 1699); but 
the statute does not require him to endeavor to stop his train, 
except ‘‘on perceiving an obstruction on the track ;’’ and when 
he perceives a cow, not on, but near the track, on the embank- 
ment, and the animal attempts to cross the track when the engine 
is so near that he can not stop the train by the use of all the 
means in his power, the statute does not require him to make a 
vain and useless attempt. Jb. 615. 

10. Same.—A charge which instructs the jury that the engineer “is 
required to use all means known to skillful engineers, even 

eater diligence than the requirements laid down in the statute,”’ 
is erroneous, since the statute prescribes the rule of diligence, 
and the courts can not add to it; and its requirements are, that 
he shall use all means “‘ within his power”’ known to skillful 
engineers. Jb. 615. 

11. Contributory negligence.—Although the plaintiff, while walking 
along a path near the railroad track, on the company’s right of 
way, was a trespasser, this did not constitute contributory negli- 
gence, if she made due use of her senses to discover an approach- 
ing train, and, onits nearer approach used proper exertions to 
place herself beyond peril. J. 615. 


NOTICE. 


1. What is reasonable notice.—In the absence of statutory regulations, 
if a lease contains no provision as to the notice necessary to put 
an end to the tenancy, reasonable and sufficient notice is ‘‘the 
interval between the times of payment of rent or the length of 
time by which the letting was first measured,’’ and when the 
tenancy is by the month, a month’s notice must be given, Me- 
Devitt v. Lambert, 536, 
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OVERRULED CASES; CASES DOUBTED, LIMITED, &c. 
1. Dudley v. Witter, 51 Ala. 456, overruled by Smih v. Alexander, p. 
251 





2. Watsonv. Rose’s Ex’rs, (51 Ala.) overruled by Smith et al. v. Gil- 
lam et al., 296. 

3. Brooks v. Woods, (40 Ala.) overruled by Barclay v. Spraggins, 357. 

4. Cochran v. Cunningham, (16 Ala. 448), overruled by Fancher Bros. 
v. Bibb Furnace Co., 481. 

5. Holloway v. Talbot, (70 Ala. 392), dictum therein overruled by 
Wilkinson v. Black, 329. 


PARTITION. 
See Cuancery II; PLeapina anp Practice, 5. 


1. Partition; sale of lands for.—It is well settled by the course of de- 
cisions in this State, that a court of equity is without jurisdiction 
to decree, for partition, the sale of land belonging to adult ten- 
ants, without their consent. Johnson v. Kelly, 135. 

2. Decree pro confesso; effect of. —A decree pro confesso is an admission 
only of the allegations of the bill which are well pleaded; but, 
while such decree is an admission of the facts alleged, it is not 
an admission that the complainant is entitled to equitable relief, 
unless authorized by the allegations of the bill. Jb. 135. 


PARTNERSHIP. 
See FRauDULENT CONVEYANCES, 3. 


1. Mode of stating partnership accounts by register.—In the statement 
of a partnership account, which involves items of debit or credit 
against or in favor of one or both of the partners, it is erroneous 
to state the account in debtor or credit form as between the part- 
ners individually ; but the account of each partner with the part- 
nership should be first stated, and then the account between the 

artners individually on the basis of that result, one-half of the 
indebtedness of either to the firm being the amount of his in- 
debtedness to the other; and individual debts paid by one for the 
other, should be charged in the individual account. Garrett v. 
Robinson, 192. 

. Right of surviving member of insolvent partnership to make an_as- 
signment.—The surviving member of an insolvent partnership 
may make an assignment for the equal benefit of all the creditors ; 
but his power to mortgage the partnership effects, thereby giving 
the mortgagee a preference over other creditors, is a question 
which is worthy of consideration, and which is not decided. 
Espy v. Comer et al., 333. 

3. Whena partnership creditor becomes the creditor of the surviving 
partner.—When a partnership creditor surrenders the partnership 
note, and accepts the individual note of the surviving partner, 
granting an extension of the day of payment, and taking a mort- 
gage as security, he ceases to be a partnership creditor, and be- 
comes the individual creditor of the surviving partner. Jb. 333. 

4. The creditors of a partnership can not claim under and against a 
mortgage.—If the mortgage recites the substitution of the new 
note, and the surviving partner’s individual ownership of the 
property conveyed, the sther partnership creditors can not have 
it declared and foreclosed as a general assignment enuring to 
their equal benefit, by alleging that the partnership in fact owned 
an undivided interest in the property, which constituted all of 
7 assets. They can not claim under and against the conveyance. 

b. 333. 
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5. Bill in equity; remedy of partnership creditors.—If the partnership 

in fact owned an interest in the property conveyed by the mort- 

age, the remedy of the partnership creditors is a bill in equity 

ounded on the dissolution and insolvency of the partnership, the 

insolvency and misapplication of the funds by the surviving part- 

ner, seeking to set aside the uses of the mortgage, and to have 

the assets marshalled and appropriated according to equitable 

principles. Jb. 333, 

6. Partner’s interest in partnership property; execution against.—A 

artner’s individual share in any particular partnership property 

is not subject to levy and sale under execution against him; and 

if an execution against one partner is levied on partnership prop- 

erty, and a statutory claim is interposed by his co-partner, the 

plaintiff is not entitled to have a one-half interest in said property 
declared subject to his execution. Tait v. Murphy, 440. 

. Partnership accounts; when liability between them matures.—Where 
the vendor and purchaser of land, while the purchase-money is 
due and unpaid, enter into a partnership venture for getting out, 
rafting and selling timber, the purchaser agreeing to superintend 
the work, while the vendor _ for provisions and labor, and the 
net profits and losses were to be provided between them; until 
the timber is rafted and sold, and the net profits and losses as- 
certained, there is no debt or liability due from the purchaser to 
the vendor, to which the latter can apply a partial payment. 
Heard v. Pulaski, 503. 

8. Sale of partnership’s entire stock by one partner.—The principle is 
settled, that asale of all the goods of a mercantile partnership 
at once is in the course of trade, and a fair sale of all by a single 
contract by one partner is within the implied powers incident to 
the partnership relation. Ellis v. Allen, Bush & West, 515. 

9. Same ; remedies of other partner, or of creditors.—Fair dealing be- 
tween partners requires that, before one undertakes to sell the 
entire stock, either for cash or in payment of a debt, he should 
consult the other, if conveniently accessible, no sudden, impera- 
tive exigency arising; the other may protect himself by forbid- 
ding the sale, or dissenting before it is complete ; and if it is con- 
summated without notice to him, and works any wrong or injury 
to him, he may obtain relief in equity ; but if he acquiesces in it, 
or declines to dissent and enforce his equitable rights, a partner- 
ship creditor can not assail it — on grounds which would 
avoid a sale by the partnership. . 615. 

10. Same ; conditional sale and subsequent assent or ratification by other 
partner.—If the sale was made subject to the condition that the 
other partner should assent to it, his assent or subsequent ratifiea- 
tion must be shown; but such assent or ratification may be either 
express or implied, and is a question for the jury, to be deter- 
pee by a consideration of all the circumstances in evidence. 

25615. 

11. Submission to arbitration by partner.—One partner has no right, 
without the concurrence of his co-partners, or against their ob- 
jection, to submit a pending suit to arbitration; and such sub- 
mission by him, and an award rendered under it, are no defense 
to the action. (Overruling Cochran v. Cunningham, 16 Ala. 748). 
Fancher Bros. v. Bibb Fur. Co,. 481. 


~J 


PAYMENT; APPLICATION OF PAYMENTS. 


1. Application of payments; rule as to.—When a debtor owes two or 
more separate debts to the same creditor, and makes a general 
payment, not specifying the particular debt to which it shall be 
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PAYMENT; APPLICATION OF PAYMENTS—Continued. 


applied, the creditor may apply it at his own election ; but, if the 
payment is made with the proceeds or sale of mortgaged prop- 
erty, it must be applied to the extinguishment, pro tanto, d the 
mortgage debt, unless the debtor consents to a different appli- 
cation. Taylor & Co. v. Cockrell, 236. ‘ 

2. Same; recital in mortgage as indicating acquiescence in application 
of payments previously made.—In an action on two notes, each 
secured by a separate mortgage, a question being as to the ap- 
plication of partial payments arising from the proceeds of sale of 
the mortgaged property—whether on the notes thereby secured, 
or on an unsecured debt—a recital in the second mortgage as to 
the balance remaining unpaid on the note secured by the first, 
is competent evidence for the plaintiff, as showing an admission 
by the defendant that the previous payments had been prop- 
erly applied.—Jb. 236. 

3. Application of payments.—When several debts are due by a debtor 
to one creditor, and he makes a partial payment, he may direct 
to which debt it shall be applied, unless there is some particular 
relation, legal or contractual, which denies him this right of elec- 
tion; and if, having this right of election, he makes a partial 
payment without directing its particular application, the creditor 
may at once make the application, but not to a debt or liability 
not yet due. Heard v. Pulaski, 502. 


PLEADING AND PRACTICE. 


1. Non-joinder of wife; when not pleadable in abatement.—In a statu- 
tory action in the nature of ejectment, the defendant can not 
plead in abatement the non-joinder of his wife, since the proof of 
the title in her, although she was not a party, would defeat the 
action. Stapp v. Wilkinson, 47. 

Who may dispute consideration of conveyance.—A party who does 
not claim under a conveyance is not precluded from disputing 
its consideration as recited. Jb. 47. 

. Destruction of deed.—The destruction of a deed does not work a 

divestiture of the grantee’s title. Ib. 47. 

. When joint action will lie ; when not.—If the cotton was converted 
by the wrongful act of the tenant himself, co-operating with the 
other defendants, who had notice of the landlord’s rights, a joint 
action for the wrongful act may be maintained against all of them ; 
but, if the wrongful act of each was separate and distinct, a joint 
action can not be maintained against them. Powell et al. v. 
Thompson, 51. ; 

5. When sureties on replevy bond are jointly liable with their principal. 
While the removal of the tenant’s crop from the rented premises, 
without the consent of the landlord, and without paying the rent, 
is prima facie a wrongful act, tending to the destruction of the 
landlord’s lien; yet it may be justified by proof of legal right or 
lawful excuse, as by showing that it was replevied by the tenant 
after attachment levied at the suit of the landlord, and after the 
expiration of the tenancy and the tenant’s removal from the 
rented premises; but, if such replevy, was made, not in good 
faith for the preservation of the cotton, but with the intention to 
waste and convert it, and the sureties on the bond had notice of 
such wrongful intent, they are liable for the conversion jointly 
with their principal. Jb. 51. 

6. Joining issue, without objection, on defective pleas; effect of.—Issue 
being joined, without objection, on defective or insufficient pleas, 
advantage can not be taken of their defects on error. Jones v, 
Collins, 108, 


bo 
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7. Error without injury.—Under a plea in abatement, averring resi- 
dence and freehold in another county at the commencement of 
the suit, two issues being presented—namely, in what county the 
defendant resided, and whether he had estopped himself from 
setting up such residence by reason of admissions made to the 

laintiff and his attorney; in such case, when the verdict of the 
ury affirmatively ascertains the fact of the defendant’s residence 
in the county in which the suit was brought, then, though there 
may have been error in the charge of the court on the issue of 
estoppel, it is error without injury, and constitutes no cause for 
reversal. Raney v. Raney, 157. 

8. Repleader ; when award of, equivalent to granting new trial— 

Where issue is joined on several insufficient special pleas 
and on the general issue, and there is a meal wastes for 
the defendant on all the issues; while the bill of exceptions, 
— to set out all the evidence, shows that the plaintiff 
made out a prima facie case, and that the defendant’s evidence 
only supported the insufficient pleas; the award of a repleader, 
if not technically correct, is the same in substance as granting a 
new trial, with leave to amend the pleadings, and accomplishes 
substantial justice. Ex parte, Pearce, 195. 

Written contract under which rights of parties to be determined; re- 
fusal to require production of when the record shows plaintiff had it 
in court a reversible* error.—As held in this case on the former 
appeal (67 Ala. 504), the plaintiff should be required to produce 
the written contract with Robbs Brothers under which the tim- 
ber was felled, and by which the relative rights of the parties 
are to be determined; and the refusal to require the production 
of this paper, when the record shows that the plaintiff had it in 
court, is a reversible error. Street v. Nelson, 230. 

10. Substitution of party plaintif.—When the plaintiff sues in an un- 
official character, and his term of office expires by limitation of 
law before the termination of the suit, his successor may be sub- 
stituted as plaintiff on motion; but, when a plaintiff makes a 
voluntary assignment pendente lite, his assignee does not become — 
a necessary party.—Smith v. Inge, 283. 

11. Constitutionality of laws abolishing city of Mobile and creating port 
of Mobile; by whom questioned.—The constitutionality of the leg- 
islation abolishing the city of Mobile as a municipal corporation, 
and creating the port of Mobile its successor (Sess. Acts 1878-79, 
pp. 381-92; Jb. 1880-81, pp. 329-32), can not be assailed by a 

rson who does not show that his rights or remedies as a cred- 
itor of the old corporation are thereby destroyed or impaired, or 
that he is otherwise in a position to be injured. Jb. 283. - 

12. When plea may be struck from file—When a plea is substantially 
defective, it may be struck from the files on motion, without put- 
ting the plaintiff to his demurrer. Dicks v. Belsher, 369. 

13. Misjoinder; when objection to, waived.—When the probate of a will 
is contested by one of the testator’s children, who is a married 
woman, if it is improper to join her husband with her as a con- 
testant, the misjoinder is waived by joining issue and going to 
trial on the merits, and is not available on motion in arrest of 
judgment. Blake v. Harlan, 37. 

14. Non-joinder of wife; when not pleadable in abatement.—In a statu- 
tory action in the nature of ejectment, the defendant can not 
plead in abatement the non-joinder of his wife, since the proof 
of the title is in her, although she was not a party, would defeat 
the action. Stapp v. Wilkinson, 47. 

15. Who may dispute consideration of conveyance.—A party who does 
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16. 


18. 


19. 


not claim under a conveyance is not precluded from disputing its 
consideration as recited. Jb. 47. 

Several complainants ; effect of failure of one to recover.—If one of 
several complainants shows no right to recover, the others can 
not recover; and if the one so failing was the original complain- 
ant, the others having been brought in by amended bill, the de- 
fect can not be cured by amendment. Reynolds v. Caldwell, 232. 


. Interlocutory decree from which appeal lies ; what is not.—The over- 


ruling of a demurrer to a petition to set aside a sale of land under 
execution, no other order being made in the case, is not one of 
the interlocutory decreess from which an appeal is given by 
statute (Code, §§ 3916-18-21-2) ; and an appeal from such decree 
will be dismissed, ex mero motu, by the court. Clark v. Spencer, 
345. 

Improperly sustaining demurrer to plea.—The general rule is that 
injury results to the party against whom the “error was made, 
when a demurrer is improperly sustained to a plea, and will 
operate a reversal; but, when it affirmatively appears that the 
party complaining has had, under the general issue of special 
pleas, all the benefits he could have had under the plea to which 
the demurrer was sustained, the error is not a cause of reversal. 
Owings v. Binford, 421. 

Service of summons on defendants.—No valid judgment can be ren- 
dered against a poy not before a court, and, on appeal, the 
record must reasonably show that the defendant was served or 
appeared. Where the record does not disclose the fact, inquiry 
must be addressed to the proper construction of the judgment 
entry. Jb. 421. 


. Construction of judgment recitals.—The recitals of the judgment 


may be suflicient to bring in parties without service, and this 
construction will be placed upon them if necessary to preserve 
the verity of the record; but, if the recitals are consistent with 
the hypothesis that they did not appear, and the maintenance of 
the verity of the records does not require such construction, no 
intendment will be indulged in favor of the appearance. Jhb. 421. 


. Case at bar.—In the case at bar the name of each defendant is set 


out in the margin; the recitals are ‘‘came the parties by attorneys ;”’ 
a judgment is rendered against all the defendants, each being 
—— named in the judgment. The necessary construction is 
that all appeared. Jb. 421. 


PARTIES. 


. Parties to bill—When a bill seeks to enforce a vendor’s lien for the 


unpaid purchase-money of land, which was sold for distribution 
among the heirs of the deceased owner, under a decree of the 
Probate Court, all the persons in whom the legal title was vested 
are necessary parties. Gurner v. Kelso, 497. 


23. Same ; who are heirs and next of kin of deceased grandchild.—The 


only son of a deceased daughter, who left neither child, father, 
mother, nor maternal grandmother, living at the time of his death, 
being one of the heirs at law of the decedent; it can not be as- 
sumed that his four maternal aunts are his only heirs and next 
of kin, when that fact is not averred, and it is not shown that he 
left no grandfather, nor maternal grandmother, nor maternal 
uncle or aunts. Jb. 497. 


. Same ; personal representative of deceased heir.—It being shown 


that a part of the purchase-money for the land was paid, and was 
distributed in unequal ee among the several heirs; the 
personal representative of a deceased heir, who had received 
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more than his proportion of the money, is a necessary party to the 
statement of the account; and being made a party, on his own 
motion, after the account has been taken, the register’s report 
made, and on the day before the final decree was rendered, the 
decree will be reversed at his instance. Jb. 497. 


25. Decree distributing purchase-money ; settlement of decedent’s estate, 


Under such bill to enforce the vendor’s lien, a decree distributing 
the unpaid purchase-money can not be rendered without a state- 
ment of the accounts of the deceased administrator, who was the 
a, and who had made unequal distribution among the 

eirs; and this cannot be done without a removal of the settle- 
ment of the estate from the Probate Court, under pleadings prop- 
erly framed; nor can such removal be asked by the personal rep- 
resentative unless special equitable reasons are shown. Ib. 497. 


PHYSICIANS. * 
1. Act adopting the Code; effect of subsequent act incorporated therein. 


By the act adopting the Code of 1876, which was approved Feb- 
ruary 2d, 1877, it was provided, that ‘‘ no act of the General As- 
sembly passed at the present session shall be repealed or other- 
wise affected by’’ its adoption; and by force of this provision, 
an act passed subsequent to the adoption of the Code, and therein 
incorporated by the codifiers, repeals by implication any other 

rovisions relating to the same subject with which it is in 
irreconcilable conflict. Harrison v. Jones, 412. 


2. Who authorized to determine qualifications of persons desiring to 


practice medicine.—Under the provisions of the act to regulate 
the practice of medicine in this State, approved February 9th, 
1877, (Code, §§ 1528-35), the board of censors of the State Medi- 
cal Association, and the board of censors of the several affiliated 
county associations, alone have authority to determine the qual- 
ifications required of persons desiring to practice medicine, and 
to grant certificates of qualification; and any person who engages 
in the — of medicine, without having procured a certificate 
Age ification (§ 4244), is declared guilty of a misdemeanor. 
. 412 


3. No recovery had for medical services unless there is a — certificate 


of qualification.—A penalty imposed by statute implies a prohi- 
bition ; consequently, a recovery can not be had for medical ser- 
vices condone by a person who has not procured a certificate of 
qualification from the proper medical authorities of the county in 
which he practices. Jb. 412. 


PRINCIPAL AND SURETY. 
1. Discharge of principal by operation of law not discharge of surety. 


The discharge of a principal by operation of law, as in case of 
bankruptcy, insolvency, or of non-claim, does not operate to dis- 
charge a surety who is liable for a debt. Smith et al. v. Gillam 
et al. 296. 


2. Assignment of judgment, on payment, to surety ; creditor’s right to 


pursue equitable assets—When a judgment against principal and 
surety is paid by the latter, onl then assigned to him by the 
plaintiff, the surety “‘ may assert, in law or equity, any lien or 
right against the principal debtor which the plaintiff could assert 
if the debt had not been paid’’ (Code, § 3418); and he may 
therefore maintain a bill in equity to reach and subject property 
fraudulently conveyed by his deceased debtor while living, on 
averment and proof of a deficiency of legal assets. Fearn, Ex’r, 
v. Ward, Adm’r, 556. 
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PRINCIPAL AND AGENT. 


1. Proof of agency.—The fact of agency may be proved by circum- 
stances, and may be inferred from previous employment in simi- 
lar acts or transactions, or from acts of such nature and so con- 
tinuous as to furnish a reasonable basis of inference that they 
were known to the principal, and that he would not have allowed 
the agent to so act without authority ; but the fact that the agent 
performed similar acts for other persons in the neighborhood, in 
and about the same business, does not authorize the inference 
that he was authorized to perform such acts as agent for plaintiff. 
Hill, Fontaine & Co. v. Helton, 528. 

2. Declarations of agent ; admissibility of, as evidence against principal. 
The declarations of an agent, made during the continuance of the 
agency, and while in the discharge of his duties as agent, respect- 
ing a transaction then depending, and so contemporaneous with 
the main fact as to constitute a part of the res gestx, are binding 
on the principal, and admissible as evidence against him; but 
this rule does not apply to declarations which are merely narra- 
tive of a past transaction, or which do not appear to relate to the 
subject of the particular agency. Jb. 528. 

3. Extent of agent’s outhevite -hadiasiies to an agent to ship cotton, 
and forward bills of lading to the consignees, does not include 
or imply authority to receive advances on the cotton from the 
consignees ; and while authority to ship and sell may imply au- 
thority to receive the proceeds of sale, it does not confer author- 
ity to appropriate the proceeds of sale to the payment of the 
agent’s individual debt.—ZJ b. 528. 


RAILROADS. 


1. Charge to jury as to evidence on question of negligence.—In an action 
— a railroad company to recover damages for killing stock, 
where the court has properly charged the jury that, if they be- 
lieve the evidence, they must find for the plaintiff, it is not error 
to further instruct them ‘‘that if, under the facts and circum- 
stance shown in evidence, they did not believe the evidence of- 
fered by the defendant, tending to acquit itself of negligence, 
then a verdict may be found for the plaintiff.”’ This is but the 
legal and logical result in every case, where the party upon whom 
rests the burden of proof attempts to sustain it bv evidence that 
is not believed. A. G. S. R. R. Co. v. McAlpine & Co., 73. 

2. Liability of railroad company for injuries to stock or cattle.—In an 
action against a railroad company to recover damages for injuries 
to cattle at or near a public road crossing (Code, $§ 1699, 1700), 
proof of injury raises the presumption of negligence, and casts on 
the defendant the burden of disproving it; and it is disproved 
until all negligence is negatived, and a compliance was shown to be 
impossible, or would have been unavailing. Pa ama | and 
limiting expressions in M. & A. Railroad Co. v. Williams, 53 Ala. 
595; and Clements v. E. T., V. & Ga. Railroad Co., 77 Ala. 533, as 
to which the court adds, ‘‘ We do not hold ourselves committed 
to an extreme interpretation of either of those cases. Jb. 73. 

3. Bill of lading in name of shipper—When the vendor and shipper 
of goods faites the bill of lading in his own name, he thereby re- 
tains the title in himself, and the carrier can not rightfully deliver 
the goods to any other person, except on his order, or transfer of 
the bill of lading. Young v. The East Ala. Railway Co. 100. 

4 When carrier may maintain detinue.—If the carrier, through mis- 
take, or by the fraudulent representations of a third person, 
wrongfully delivers the goods to a person who has no right to 
them, he may maintain an action of detinue or trover for them, 
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against the person so receiving them, or any other person to whom 
he may deliver them. Jb. 100. 

5. Relation of bailor and bailee.—If the goods are delivered by the 

— so wrongfully receiving them to another carrier, on whom 

e afterwards gives plaintiff an order for them, and this carrier, 
accepting the order, and receiving the charges for freight, agrees 
to deliver them to plaintiff on demand; this creates between 
them the relation of bailor and bailee. Jb. 100. 

6. Bailee, can not set up title in third person, but may deliver to rightful 
owner.— As a general rule, the bailee can not set ? the title of a 
third person, in defense of an action by his bailor; but, if the 
bailor in fact had no valid title, the bailee may deliver the goods 
to the rightful owner on demand, or hold them subject to his 
order on notice and demand, the onus of proving that defense 
resting on him. Jb. 100. 


REFORMATION. 
See CHANCERY. 
RECEIVERS. 


1. The power to appoint receivers in vacation.—Can only be exercised 
in a pending suit. The filing of the bill is the commencement of 
the suit. Harwell v. Potts, 70. 

2. Appointment of receiver; when void.—The appointment of a re- 
ceiver in vacation, before the filing of the bill, is without juris- 
diction, and void. Jb. 70. 

3. Same.—The subsequent filing of the bill, and giving the requisite 
bond by the receiver, can not impart validity to the void act of 
his appointment before bill filed. Jb. 70. 

4. Receiver holds for benefit of parties.—A receiver, in a chancery suit, 
holds for the benefit of the parties pending the suit, and, on its 
termination, for the benefit of the party who is ascertained to be 
entitled to the fund or property ; ond while the rights of a stranger, 
intervening pro interesse suo, will be protected, they can not be 
enlarged by reason of the receivership. Gayle v. Johnson et al., 
388. 

5. When receiver’s possession is that of heirs.—A receiver of the rents 
and profits of real estate being appointed, pending a suit between 
the heirs at law and the surviving husband of the decedent, to 
which the administrator was not a party; on the termination of 
the suit in favor of the heirs, the possession of the receiver is 
their possession, and the rents and profits received by him can 
_ be claimed by an administrator subsequently appointed. 

b. 388. 


RIGHT OF WAY. 


1. Right of way.—The conveyance of a right of way over a parcel of 
land, not defining its limits, but simply designating the place, 
where it may be reasonably enjoyed, does not operate to pass a 
right to the unobstructed use of the entire lot described. Long 
v. Gill, 408. 

2. Burden of proof.—When an affirmative fact is averred, on which 
the title to relief is founded, and is denied, the burden of proof 
rests on the complainant, and it is incumbent on him to produce 
a sufficiency of evidence to satisfythe mind. Jb. 408. 


SALVAGE PROCEEDINGS. 


1. Statutory proceedings and remedies.—Statutory provisions which 
take away, change or diminish the fundamental rights of life, 
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liberty or property, are to be strictly construed; and statutory 
meats “ol or the enforcement of rights unknown to the common 
law, ‘‘ are to be followed with strictness, both as to the methods 
to be pursued, and the cases to which they are applied.”” Crow- 
der v. Fletcher & Co., 219. 

2. Salvage proceedings in matter of property adrift.—The statutory 
pecesedinge authorizing property adrift to be taken up and 
secured, and giving a right of salvage to the person who performs 
such services (Code, §§ 2863-67), create a right, and provide a 
summary remedy for its enforcement; and being in derogation of 
the common law, everything necessary to confer jurisdiction 
must affirmatively appear, and nothing will be intended to have 
been done which is not affirmatively shown to have been done, 
Ib. 219. 

3. Same; appointment of appraisers.—The property must be first ex- 
hibited to the justice, and he must determine whether, in his 
opinion, it is worth more than thirty dollars; and unless it 
affirmatively appears by a note or minute by him, which isa 
quasi record, that he determined its value to be more than thirty 
dollars, an order appointing appraisers is void, and their ap- 
praisement does not fasten a statutory charge on the property. 
Ib. 219. 


SET-OFF. 

See PLEADING AND PRACTICE. 
SHERIFF. 

See ATTACHMENT, 4. 


1. Title of purchaser at sheriff’s sale under judgment in attachment 
relates back to levy of attachment.—A purchaser at sheriff’s sale, 
under a judgment in an attachment case, acquires a title which 
dates back to the levy of the attachment, and overrides an inter- 


mediate conveyance by the defendant. Striplin & Co. v. Cooper 
& Son, 256. 


STATUTORY CONSTRUCTION. 


1. Construction of statute as to cases within letter, but not within spirit. 
There are cases which require the courts to disregard the letter 
of a statute, when manifestly opposed toits spirit; but, to justify 
this, there must be a moral conviction, based on the unreason- 
ableness of the application sought to be made, that the legisla- 
ture could not have intended such result, and it is not enough 
that the statute appears to be not promotive of the best interests 
of society or individuals. Napier v. Foster, 379. 

2. Retroactive statutes.—A retroactive operation will not be given to a 
statute, unless the legislative intent that it shall so operate is 
clearly expressed, or so clearly implied as to amount to an ex- 
press declaration. Warten v. Mathews, 429. 

3. A a. imposed by statute implies a prohibition.—Harrison v. 
Jones, 412. 

2. Proviso to statute or section.—The appropriate office of a proviso, 
generally, is to modify or restrain the enacting clause, or preced- 
ing matter only, unless a different intention is apparent; but, 
when the context and all the provisions relating to the same sub- 
ject matter show an intent to give to the proviso a scope and 
effect beyond the section to which it is annexed, or the phrase 
immediately preceding it, it may be construed as restraining or 
qualifying preceding sections, or even as tantamount to an enact- 
ment in a separate section. Wartensleben v. Haithcock, 565. 
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STALENESS OF DEMAND. 


INDEX. 


See CHANCERY—GENERAL PRINCIPLE, 18 (p. 78). 


STOCK DISTRICT. 


Jurisdictional facts; duty of the court.—In a petition to establish a 
district under act of the legislature, in which stock are not 
allowed to run at large, the averment of the desire for an order 
to be made establishing such district, describing it; that peti- 
tioners are residents of the district; and such petition is signed 
by the freeholders, and filed with the judge of probate at eos 
thirty days before the next term of the court; and notices of the 
application given, as required by the act, the court must hear the 
petition and make an order granting or dismissing it, in whole or 
in part. Stanjill v. Court Co. Rev. Dallas Co., 287. 

Certiorari proper remedy when no mode of review provided; judgment 
to be rendered.—No mode of review having been specifically pro- 
vided, certiorari is the proper remedy to review the questions of 
jurisdiction and the regularity of proceedings in the Court of 
County Revenue; and a | erg quashing or affirming the 
proceedings, is the only judgment which can be rendered on re- 
view. Ib. 387. 

Counties, though bodies corporate under the statute, are, more 
strictly speaking, political or civil divisions—governmental or 
auxilary agencies—and the powers conferred on them are dele- 
gated for the purposes of civil and political organization, and can 
not be said to be violative of the maxim that legislative powers 
can not be delegated. Jb. 287. 


TAXATION. 


Constitutional provisions regulating tuxation on property.—The con- 
stitutional provisions which declare that “‘all taxes levied on 

property shall be assessed in exact proportion to the value of 

suc ane ml and inhibit the levy of ‘‘a greater rate of taxa- 
tion than three-fourths of one per centum on the value of taxable 
property within this State,’’ (Art. x1, §§ 1, 4), prescribe a rule 
and limit of taxation on property, but do not include all the 
legitimate subjects of taxation, some of which are not suscepti- 
ble of determinate value. West. Un. Tel. Co. v. State Board of 
Ass’ment, 273. 

Tax on gross receipts from business of telegraph companies; constitu- 
tionality and extent of.—The tax of two per cent. levied on the 
gross amount of the mae Mg of every telegraph company, “‘ de- 
rived from business done by it in this State’’ (Sess. Acts 1884-5, 
p- 10, § 6, subd. 6), is not violative of any constitutional provi- 
sion regulating taxation; nor is it an unauthorized interference 
with inter-state commerce, although it includes receipts here on 
messages sent to or from places beyond the limits of the State. 
Ih. 273. 

Sale of lands for unpaid taxes ; affidavit of collector as to want of 

sonal property.—Under the provisions of the act approved 
ebruary 12th, 1879, relating to the sale of lands for dahinquest 
taxes (Sess. Acts, 1878-9, pp. 3-8), the affidavit which the tax- 
collector is required (§ 12) to make and enter in the book filed by 
him in the office of the probate judge, as to his inability to find 
personal property after diligent search, is a jurisdictional fact, 
without which the court has no authority to make an order of 
sale. Wartensleben v. Haithcock, 565. 

Amendment of complaint; claim of lien for taxes paid.—When the 

purchaser of lands at a sale for unpaid taxes brings an action 
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to recover the possession, and the sale is held invalid on any 
ground except that the taxes were not in fact due and unpaid, he 
may have judgment for the amount paid by him, with subsequent 
taxes, and statutory penalty, which constitutes a lien on the 
land (Sess. Acts, 1878-9, p. 8); and when it becomes apparent, 
from the rulings of the court during the trial, that this suit must 
fail, he has a right to amend his complaint by making the statu- 
tory statement and claim. Wartensleben v. Haithcock 565. 


TELEGRAPH COMPANIES. 


1. 


2. 


Constitutional provisions regulating taxation on property.—The con- 
stitutional provision which declares that ‘‘all taxes levied on 
property shall be assessed in exact proportion to the value of 
such property,’’ and inhibit the levy of ‘‘a greater rate of taxa- 
tion than three-fourths of one per centum on the value of taxable 
property within this State,’’ (Art. x1, §§ 1, 4), prescribe a rule 
and limit of taxation on property, but do not include all the legi- 
timate subjects of taxation, some of which are not suscep- 
tible of determinate value. Western Union Tel. Co. v. State Board 
of Assessment, 273. 

Tax on gross receipts from business of telegraph companies; constitu- 
tionality and extent of.—The tax of two per cent. levied on the 
gross amount of ‘the receipts of every telegraph company, ‘‘ de- 
rived from business done by it in this State’’ (Sess. Acts 1884-5, 
p- 10, § 6, subd. 6), is not violative of any constitutional provis- 
ion regulating taxation; nor is it an unauthorized interference 
with inter-state commerce, although it includes receipts here on 
9 sent to or from places beyond the limits of the State. 

273. 


TENANTS IN COMMON. 


1. Sale’ of lands belonging to tenants in common, one of whom is a 


ou 


lunatic and the other his guardian.—Where one of two tenants in 
comamon has been declared a lunatic, and the other appointed 
his guardian; if the latter obtains from the Probate Court an 
order for the sale of the lunatic’s interest in the land, it is ques- 
tionable whether he can rightly make a joint sale of the entire 
land, or whether such sale, if made, could or would be approved 
by the court. East v. East, 199. 


. Same.—If he sells his own interest in the land at the same time, 


to the same purchaser, and at the same price, pe separate 
notes for the purchase-money, one payable to himself individually, 
and the other as guardian, he can not unite the two demands in 
one bill to enforce a vendor’s lien on the land. Jb. 199. 


. Requisites of application.—In an application for the sale of property 


for division or distribution among several tenants in common 
(Code §§ 3498, 3515), the petition must set forth the names and 
residences of all the parties interested in the property, and this 
statutory requirement, which is jurisdictional, includes the peti- 
tioner. Ballard v. Johns, 32. 


. Same; death of co-tenant.—If the petition shows that one of the 


tenants in common has died, it must show to whom his interest 
has descended, or in whom it has become vested, and such per- 
sons must be made parties. Jb. 32. 


. Administrator ad litem for deceased co-tenant.—If it appears that 


the deceased tenant owed debts at the time of his death, the 
court should appoint an administrator ad litem to protect the in- 
terest of creditors. Jb. 32. 
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6. False claim does not oust jurisdiction.—Although a partition or sale 
can not be decreed by the Probate Court, where an adverse 
claim or title is asserted (Code, § 3412), yet the jurisdiction of 
the court will not be ousted by a false assertion of an adverse 
claim by one of the defendants. Jb. 32. 

. Surviving husband necessary party.—The surviving husband of a 
deceased tenant in common is a proper and necessary party to 

roceedings for partition. Jb. 32. 

8. Tenants in common; use and occupation.—At common law, a tenant 
in common was not liable to his co-tenant for use and occupation, 
unless there was an actual eviction, or an agreement to pay rent; 
and the English statute (4th and 5th Anne) changing the rule, 
having been enacted after the settlement of this county, is not of 
force with us. Jb. 32. 

9. Same; account for rents received.—For rents actually received one 
tenant in common is liable to account to his co-tenant ; but, when 
the rents were received from a tenant to whom necessary ad- , 
vances to make a crop were supplied, such advances, and other 
necessary costs and expenses incurred, must be deducted from 
the gross amount received. Gayle et at. v. Johntson, 395. 


~I 


TRESPASS. 
TRESPASS QUARE CLAusUM FREGIT. 


1. Non-suit; when statute authorizing not applicable to trespass quare 
clausum fregit.—The statute authorizing a non-suit against the 
plaintiff, when his recovery is less than the minimum sum of 
which the court has jurisdiction (Code, § 3120), does not apply to 
an action of trespass qguare clausum fregit. Morris v. Robinson, 
291. 

2. Costs taxed in favor of successful joint defendant.—In a judgment in 
favor of one joint defendant and against another, a recital that 
the successful defendant ‘‘ go hence and recover of the plaintiff 
his costs in this behalf expended,’’ means that he recover that 

art of the costs which he himself had incurred. Jb. 291. 

3. Title not necessarily in issue, in trespass quare clausum fregit.—Pos- 
session is the great underlying fact which supports the action, 
though in many cases title is material, as in mitigation of dam- 
ages. Ib. 291. 

4. Oral evidence of intention in deed.—It is error to admit oral testi- 
mony of the intention with which a deed is executed. Ib. 291. 

5. Possession, or title with right to immediate possession, necessary to 
maintain trespass.—To maintain an act of trespass for injuries to 
personal property, the plaintiff must have, at the time of the 
injury, actual possession, or title and right to immediate posses- 
sion. Dunlap v. Steele & Vandegrift, 424. 


TRIAL OF RIGHT OF PROPERTY. 
See Higginbotham & Co. v. Clayton & Webb, 194. 


1. Assessing separate value of articles levied on.—On the trial of a stat- 
utory claim suit for four yokes of oxen and two carts, verdict and 
judgment being rendered for the plaintiff in execution (Code, 
§ 3343), the value of each article must be assessed separately, 
and it is error to assess a gross sum as the aggregate value. 

Tait v. Murphy 440. . 
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Felling and conversion of timber by trespasser upon land ; when 
owner may maintain trover or detinue.—When a trespasser enters 
upon land, fells timber, and converts it to his own use, the owner 
may maintain trover for the conversion, or detinue for the prop- 
erty, if it can be identified, notwithstanding any change in its 
form ; but this principle does not apply to timber cut by an ad- 
verse possessor. Street v. Nelson, 230. 


. Trover; legal title or present right to possession necessary to maintain. 


To maintain trover, the plaintiff must have a right to the prop- 
erty itself, not a mere lien on it; a legal title, or present right to 
possession. Jb. 230. 


. Agent; authority of.—Authority to an agent ‘‘ to trade off said mule, 


if he could get anything that suited him,’’ does not empower him 
to exchange the mule for another, and bind his principal to pay 
a sum of money, as the estimated difference in value. McMillan 
v. Wooten, 263. 


. Revision of judgment of Selma City Court, under special statute.—In 


reviewing a judgment of the City Court of Selma, rendered by 
the court without the intervention of the jury, (Sess. Acts, 1875-6, 
p. 390, § 14), this court is not allowed to indulge any —- 
whatever in favor of its findings on the evidence. Butler v. 
Jones, 436. 


. What constitutes conversion ; demand and refusal—A demand and 


refusal are, generally, evidence of a conversion; but a qualified, 
conditional, and reasonable refusal, is not evidence of a conver- 
sion; as where the defendant, being the owner of premises 
which had been leased, and in possession of furniture left on the 
»xremises by a deceased tenant, refuses to deliver it on demand 
= the owner, who had lent it to the tenant, unless identified by 
him or some other person. Ib, 436. 


. Unrecorded loan of personal property.—Possession of personal 


er ore for three years, under an unrecorded loan, vests in the 
oanee an absolute title as against bona fide creditors and pur- 
chasers (Code, § 2173); but, as against all other persons, the 
statute neither confers any rights on him, nor takes away any 
rights from the lender. Jb. 436. 


. Testimony of party, as to transactions with decedent.—The estate of 


a deceased tenant, who died in the possession of personal prop- 
erty which had been lent to him, is not interested in the result 
of a suit brought by the lender against the landlord, to recover 
damages for the conversion of such property (Code, § 3058) ; and 
therefore, in such action, the plaintiff may testify as to any rele- 
vant fact showing the bailment. Jb. 436. 


. Plea of former judgment in bar; replication and evidence.—In trover 


for the conversion of cotton seed, a former judgment being 
pleaded in bar, in which a set-off was claimed on account of the 
value of the cotton seed, it is competent for the plaintiff to show 
thai, on the former trial, under the evidence and the rulings of 
the court thereon, the claim of set-off was disallowed, because | 
the plaintiff in the action had an unsatisfied lien on the cotton 
seed ; and a replication averring these facts is a good answer to 
the plea. Haas v. Taylor, 459. 


. Lien of bailee, and liability for negligence.—The ayes of a gin- 


nery has a lien on cotton delivered to him to ginned, for his 
services in ginning it, and is entitled to retain the possession until 
his charges are paid, but, if his lien has been discharged, and 
the property is not forthcoming on demand, the onus is on him 
to prove that it perished, was destroyed, lost or stolen, although 
he had exercised. ordinary diligence in preserving it; and his 
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liability extends equally to the act of his agent in charge, or of a 
subsequent lessee of the ginnery. Jb. 459. 

10. Demand and conversion.—When the conversion complained of 
consists in a failure or refusal to deliver on demand, the demand 
must have been made after the plaintiff’s right to the possession 
accrued ; but, when the conversion consists of an unauthorized 
disposition, waste, or destruction of the property, no demand is 
necessary. Ib. 459. 


TRUSTS AND TRUSTEES. 


1. Personal trust under will ; when executor invested with.—Where the 
testatrix appointed her husband as the executor of her will, 
giving him a life-estate in all the property, with remainder to 
their children, giving also to him a discretionary power to sell 
and re-invest, and relieving him from giving bond; held, thata 
personal trust was created, which did not attach to the execu- 
torial office, but was limited to the donee of the power. Proctor 
v. Scharpff, 237. 

Resulting trust; when arising; may be established by parol evidence. 
A resulting trust arises, by operation of law, in favor of the per- 
son who advances the purchase-money of land, though the title 
be taken in the name of another; or in favor of the person for 
whom it is advanced by way of loan, the title being taken in the 
name of the lender as security for its repayment; and this trust, 
not being within the statute of frauds (Code, § 2199), may be 
established by parol evidence. Bates v. Kelly, 142. 

. Same.—The court analyses the evidence in this case, and holds, as 
the chancellor held, that the writings fully establish a resultin 
trust, notwithstanding irreconcilable conflicts in the testimony 0 
the parties. Jb. 142. 

. Purchase with notice of facts out of which resulting trust arises.—A 
purchaser of the land from the party in whose name the title is 
taken, having notice of the facts out of which the resulting trust 
arises, can not claim protection against it. Jb. 142. 

. Offer to do equity; what sufficient.—An offer in the bill to do equity, 

y paying the money advanced with interest, is sufficient, when 
it is shown that a prior offer or tender would have been useless, 
the defendants repudiating the trust sought to be enforced against 
them. Jb. 142. 

. Acceptance of trust is ordinarily presumed ; when may be enferred. 
Acceptance of a trust, created by will, deed, or other instrument, 
is ordinarily presumed, and is not required to be in writing, nor 
manifested by express words, but may be inferred from interfer- 
ence with the trust property, or acts done in performance of the 
duties of the trust. Kennedy’s Ex’r, v. Winn, 165. . 

. Voluntary interference with trust property; when regarded as accept- 
ance of trust.—Any voluntary interference with the trust property 
will be held an acceptance, unless it can be plainly referred to 
some other ground a action; the onus being on the trustee to 
show this, and every doubt being resolved against him. Jb. 165. 

. Giving of receipt by trustee describing himself as such; when indicat- 
ing Sa of trust—(this case).—Where a sum of money was 
bequeathed in trust, to be loaned out on bills of exchange or 
bonds secured by mortgage, the interest to be collected semi- 
annually by the trustee, and paid over to the beneficiaries; and 
the administrator of the estate made an arrangement with a 
mercantile house, of which the trustee was a partner, to supply 
the beneficiaries with goods on credit, to be paid out of the semi- 
annual interest as it accrued, and paid the accounts every six 
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months, taking receipts signed by the trustee as such; held, that 
the giving of these receipts showed an acceptance of the trust, 
notwithstanding the accompanying declarations of the trustee 
that ‘‘he would not accept the general trust,’’ and the fact that 
the administrator represented that he only wanted a proper re- 
ceipt to use as a voucher on his settlement. Jb. 165. 

9. Refusal of trustee to allow process for collection of decree rendered in 
his favor to be issued; liability of trustee for loss caused by such 
action (this case).—On final settlement of the administrator’s ac- 
counts, a decree was rendered against him, in favor of the 
trustee, for the amount of the trust, whereupon the trustee dis- 
avowed the authority to use his name, filed a protest in the Pro- 
bate Court, and would not allow any process for the collection of 
the decree to be issued in his name; held, on these facts, the 
money being lost by the failure to collect the decree, that the 
trustee was liable for the loss. Jb. 165. 

10. Statute of limitations has no application, in cases of express trusts, 
between trustee and beneficiaries.—In cases of express trusts, the 
statute of limitations has no application as between the trustee 
and beneficiaries, and no length of time, short of the period of 
prescription, is a bar; though there are exceptions to this rule, 
where there has been a settlement, or other final termination of 
the trust, or an open disavowal and repudiation brought home to 
the knowledge of the beneficiaries. Jb. 165. 

ll. Acceptance of trust ; when vacancy not created by subsequent dis- 
claimer.—In this case, the trustee having accepted the trust, his 
subsequent disclaimer did not create a vacancy in the office, nor 
authorize the appointment of another trustee; and no loss oc- 
curred for two years afterwards. The trustee lived five years 
after the loss occurred; and the bill was filed, asking the ap- 
pointment of another trustee, and the recovery of the trust fund, 
within two years after his death. Held, that though the com- 

lainants,-who had only a life interest, might be barred by 
aches as to the accrued interest, their claim to the interest accru- 
ing in future was not barred, and the rights of the remainder- 
men were not affected by the delay. Jb. 165. 

Bill in equity by cestuis que trust against trustee ; what relief may be 
sought in.—Where property is bequeathed to a trustee, to be 
taken care of, and the profits and interest to be paid annually to 
the testator’s married daughter, ‘* for the use and support of her- 
self and her children during her natural life, and at her death 
the whole of said property to go and become the absolute prop- 
erty of her lawful heirs;’’ the daughter and her children may 
join in a bill for an account and settlement of the trust, the re- 
moval of the trustee, and the appointment of another in his 
stead. McDowell v. Brantley, 173. 

13. Same; when trustee and his sureties estopped from denying liability 
to aceount.—When a trustee is appointed by the register in chan- 
cery, gives bond, and enters on the discharge of his duties of the 
trust, and a bill in equity is afterwards filed by the beneficiaries, 
charging waste and loss of the funds, asking an account and set- 
tlement, the removal of the trustee, and the appointment of an- 
other; he and his sureties are estopped from denying his liability 
2 account, on account of an informality in his appointment. 

. 173. 

14. Resulting trust; when arising; may be established by parol evidence. 
A resulting trust arising, by operation of law, in favor of the 
person who advances the purchase-money of land, though the 
title be taken in the name of another; or in favor of the person 
for whom it is advanced by way of loan, the title being taken in 


45 


eS’ SP ae. Ss a. = FS a a 








706 INDEX. 


TRUSTS AND TRUSTEES—Continued. 


the name of the lender as security for its repayment; and this 
trust, not being within the statute of frauds (Code, § 2199), 
may be established by parol evidence. Bates v. Kelly, 142. 

15. Same.—The court — the evidence in this case, and holds, 
as the chancellor held, that the writings fully establish a result- 
ing trust, notwithstanding irreconcilable conflicts in the testi- 
mony of the parties. Jb. 142. 

. Purchase with notice of facts out of which resulting trust arises.—A 
purchaser of the land from the party in whose name the title is 
taken, having notice of the facts out of which the resulting trust 
arises, can not claim protection against it. Jb. 142. 

. Offer to do equity; what sufficient.—An offer in the bill to do equity, 

y paying the money advanced with interest, is sufficient, when 
it is shown that a prior offer or tender would have been useless, 
the defendants repudiating the trust sought to be enforced against 
them. Jb. 142. 

. Acceptance of trust is ordinarily presumed; when may be inferred. 
Acceptance of a trust, created by will, deed, or other instrument, 
is ordinarily presumed, and is not required to be in writing, nor 
manifested by express words, but may be inferred from inter- 
ference with the trust property, or act done in performance of 
the duties of the trust. Kennedy et als.v. Winn, 165. 

. Voluntary interference with trust property; when regarded as accep- 
tance of trust.—Any voluntary interference with the trust prop- 
erty will be held an acceptance, unless it can be plainly referred 
to some other ground of action; the onus being on the trustee 
to show this, and every doubt being resolved against him. Jb. 
165. 

. Giving of receipt by trustee describing himself as such; when indi- 
cating acceptance of trust—(this case.)—Where a sum of money 
was bequeathed in trust, to be loaned out on bills of exchange or 
bonds secured by mortgage, the interest to be collected semi-an- 
nually by the trustee, and paid over to the beneficiaries ; and the 
administrator of the estate made an arrangement with a mercan- 
tile house, of which the trustee was a partner, to supply the ben- 
eficiaries with goods on credit, to be paid out of the semi-annual 
interest as it accrued, and paid the accounts every six months, 
taking receipts signed by the trustee as such; held, that the giv- 
ing of these receipts showed an acceptance of the trust, notwith- 
standing the accompanying declarations of the trustee that “he 
would not accept the general trust,’’ and the fact that the admin- 
istrator represented that he only wanted a proper receipt to use 
as a voucher on his settlement.—Jb. 165. 

21. Refusal of trustee to allow process for collection of decree rendered in. 
his favor to be issued; liability of trustee for loss caused by such ac- 
tion (this case.)—On final settlement of the administrator’s ac- 
counts, a decree was rendered against him, in favor of the trus- 
tee, for the amount of the trust, whereupon the trustee disa- 
vowed the authority to use his name, filed a protest in the Pro- 
bate Court, and would not allow any process ne the collection of 
the decree to be issued in his name; held, on these facts, the 
money being lost by the failure to collect the decree, that the 
trustee wes Rebbe forthe loss. Jb. 165. 


22. Statute of limitations has no application, in cases of express trusts, 
between trustee and beneficiaries.—In cases of express trusts, the 
statute of limitations has no application as between the trustee 
and beneficiaries, and no length of time, short of the period of 
prescription, is a bar; —— there are exceptions to this ru 


le 
where there has been a settlement, or other final termination of 
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the trust, or an open disavowal and repudiation brought home to 
the knowledge of the beneficiaries. Jb. 165. 

23, Acceptance of trust; when vacancy not created by subsequent disclaimer. 
In this case, the trustee having accepted the trust, his subsequent 
disclaimer did not create a vacancy in the office, nor authorize 
the appointment of another trustee ; and no loss occurred for two 
years afterwards. The trustee lived five years after the loss oc- 
curred ; and the bill was filed, asking the appointment of another 
trustee, and the recovery of the trust fund, within two years after 
his death. Held, that though the complainants, who had only a 
life interest, might be barred by laches as to the accrued interest, 
their claim to the interest accruing in future was not barred, and 
ag rights of the remaindermen were not affected by the delay. 

. 165. 

24. Bill of equity by cestuis que trust against trustee; what relief may be 
sought in.—Where property is bequeathed to a trustee, to be 
taken care of, and the profits and interest to be paid annually to 
the testator’s married daughter, ‘‘for the use ok support of her- 
self and her children during her natural life, and at her death the 
whole of said property to go and become the absolute property of 
her lawful heirs ;’’ the daughter and her children may join in a 
bill for an account and settlement of the trust, the removal of the 
trustee, and the appointment of another in his stead. McDowell 
v. Brantley, 173. 

25. Same; when trustee and his sureties estopped from denying liability to 
account.—When a trustee is appointed by the register in chan- 
cery, gives bond, and enters on the discharge of the duties of the 
trust, and a bill in equity is afterwards filed by the beneficiaries, 
charging waste and loss of the trust funds, asking an account and 
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settlement, the removal of the trustee, and the appointment of 
another; he and his sureties are estopped from denying his lia- 
Lg to account, on account of an informality in his appointment. 

b. 173. 
26. Vested remainder.—Where property, real and personal, was con- 
veyed by deed to a trustee, in trust that, during the life of 
Francis N., he should permit her to have the ey asa use and 


enjoyment, “for the comfort and support of her two minor chil- 
dren, George and Caroline ;’’ and upon her decease, the said 
lands, and such of the personal property as then remained un- 
impaired, ‘‘ shall belong absolutely and in fee to the said George 
and Caroline, if they shall both then be in being; and if not, 
then to the survivor of them, and the heirs of the other, if any, 
or, if none, then to such survivor, quit and discharged of all 
uses and limitation.’’ George having died before his mother, 
leaving children, held that the remainder to Caroline, as to one- 
half of the property, vested on his death; and on her subsequent 
death before her children could not, on the termination of the life 
estate, recover against her grantee.—Jolly et als. v. Hobbs et als. 
213. 

27. Resulting trust ; what evidence necessary to establish.—The evidence 
in this case, seeking to establish a resulting trust in lands by 
parol evidence, does not come up to the requirements of the rule 
—the testimony must not only be entirely satisfactory, but clear 
and undoubted. Reynolds v. Caldwell, 232. 

28. Action by trustee, without sanction of court.—Although trustees, 

. when officers of the Chancery Court, may not have the right to 
institute an action at law without first obtaining the sanction of 
the eourt; yet it may be doubted whether the defendant can in- 
terpose this objection in defense of the action, and it certainl 
can not be raised for the first time in the appellate court. Smit 
v. Inge, 283. 
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29. Title barred—trustee—cestui que trust.— When the title of the trustee 
the cestui que trust. Smith et al. », 


is barred, so also is that o 
Gillam et al., 296. 


USURY. 


1. Credit on usurious debt by mortgagee.—When the mo e re- 
ceives mortgaged property from the mortgagor, to be credited at 
an agreed price on the mortgage debt, a subsequent abatement of 
the mortgage debt, on bill filed to redeem, on account of usury, 
will not entitle the mortgagee to a corresponding reduction of the 
credit allowed. Knox v. Nall, 347. 


VENDOR AND PURCHASER. 


1. Vendor's lien; proof as to non-payment of purchase-money.— Where 
the conveyance recites payment of the purchase-money, and it is 
not shown that any notes were executed by the purchaser at the 
time it was delivered, a vendor’s lien will not be declaredon vague 
or doubtful testimony ; the proof must be sufficient to enable the 
court satisfactorily to determine, not only the fact that the pur- 
chase-money is unpaid, but also its amount; and when uncertain- 
ty and conflict as to material facts exist, and the defendant’s 
version of the transaction is sustained by disinterested witnesses, 
a lien will not be declared. Jenkins v. Mathews, 486. 


VERDICT. 
See PLEADINGS AND PRACTICE. 


1. Court may require jury to correct informal verdict.—When the jury 
return an informal verdict, the court may require them to retire 
again and put it in proper form. Higginbotham v. Clayton & 
Webb. 194. . 


WARRANTY. 


1. Insurance; warranty and representations distinguished.—In a con- 
tract of insurance, a warranty is part and parcel of the contract it- 
self, is in the nature of a condition precedent, and, whether 
material to the risk or not, must be strictly complied with, or 
literally fulfilled, before the assured can recover on the policy; 
while a representation, not being of the essence of the contract, 
but relating to something collateral or preliminary, and in the 
nature of an inducement to it, though false, does not avoid the 
policy, unless it relates to a fact actually material, or clearly in- 
tended to be made material by the agreement of the parties. 
Ala. Gold Life Ins. Co. v. Johnston, 467. 


WILLS. 


1. Testamentary paper executed on valuable consideration.—A paper in 
the form of a will, executed in consideration of personal services 
rendered or to be rendered, or other valuable consideration, and 
delivered to the devisee or legatee therein named, may constitute 
an irrevocable contract. Bolman v. Overall, 451. 

2. Same.—Such a contract is not repugnant to public policy, but may 
be enforced, after the death of the promisor or testator, by action ~ 
for a breach against his personal representative, or, in a proper 
case, by bill in equity against his heirs, devisees, or personal 
representative. Jb. 451. 
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3. Same ; how enforced in equity.—Such testamentary paper, when 
founded on valuable consideration, is in the nature of a covenant 
to stand seized to the use of the promisee; and it will be enforced 
in equity under a bill in the nature of specific performance, by 
fastening a trust upon the property in the hands of an executor, 
a and devisees, under a subsequent inconsistent will. 

. 451. 

. Parties to bill.—All the persons named in such testamentary paper 
as legatees, their rights differing only in extent or quantity, may 
unite as plaintiffs in a bill to enforce it. Jb. 451. 

. Probate of subsequent will, as defense to bill.—The probate of the 
subsequent will, = the court having exclusive jurisdiction, 
though binding on the parties claiming under the former testa- 
mentary paper, is no defense to a bill which seeks to establish 
and enforce a trust on the property in their favor. Ib. 451, 

. Will; how attested.—The attesting witnesses to a will are required 
to sign it in the presence of the testator (Code, § 2294), but not 
in the presence of each other. Moore v. Spier, 129. 

. Undue influence ; when burden on legatee or devisee to disprove. 
Under the rule laid down by this court in former cases ( Waddell 
v. Lanier, 62 Ala. 347; Shipman v. Furniss, 69 Ala. 565), when 
the gree devisee and legatee occupied a confidential relation 
to the testatrix, though related to her by consanguinity more 
distantly than the contestants, the burden of proof is on him to 
on that the will was not procured by fraud or undue influence. 

. 129. 

. Sale of land devised, only revocation pro tanto.—A sale of the land 
devised, subsequent to the execution of the will, while it might 
operate a revocation pro tanto of the will, would not invalidate it 
entirely, nor prevent its probate as to the other property em- 
braced in it. Jb. 129. 

. Evidence as to mental condition of testatrix; when competent.—Be- 
fore a witness can be allowed to testify as to the mental condition 
of the testatrix, it must be first shown that his acquaintance had 
been so intimate, and had continued for such a length of time, 
as justified the formation of a correct judgment as to her mental 
status and habits. Jb. 129. 

. Same.—While the proper inquiry is as to the mental status at the 
time the will was executed, evidence as to its condition at 
a former time is relevant; and when weakness of mind resulting 
from senility is urged against the will, it is competent for the 
proponent to adduce evidence showing that, subsequent to the 
- of the will, no appearances of imbecility were exhibited. 

b. 129: 
. Same.—A witness, having knowledge of the facts, may testify that 
* the testatrix was firm in her views and convictions, or, on the 
other hand, that she was capable of being easily influenced ; 
but not that her character in the community was that of one 
easily influenced. Ib. 129. 

. Same; construction of will.—The husband having executed a deed 
conveying to the remaindermen, in consideration of love and 
affection, his life-estate in the property, but expressly reserving 
to himself the power to sell and re-invest as conferred by the 
will, with power to collect and disburse the rents without liability 
to account; whatever may be the effect of the provision as to the 
rents, the power of sale or disposition is unaffected by the con- 
veyance. Proctor v. Scharpff, 227. 

. Infant defendants to the bill ; measures fed protection of.—The hus- 
band having filed a bill in equity, asking the instructions of the 
court as to the validity and extent of his powers, and making 
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the children defendants, the infants thereby become wards of 
the court, whose duty it is to protect their interests;.and the 
complainant should be required to report to the court, for con- 
firmation, — made by him, and may be required, it neces- 
sary - give nd for a faithful re-investment of the proceéds of 
sale. . 227. 


14. Appeal; when dismissed.—An appeal from a decree rendered on 
the contested probate of a will, taken within thirty days from its 
rendition, will not be dismissed on motion, because the citation 
was not served for several months after the appeal was sued out. 
Moore v. Spier, 129. 

15. Testamentary charge on lands construed, as to extent charged.— Where 
the testator, owning an undivided two-thirds interest in fee ina 
tract of land, by devise from his deceased wife, and an estate per 
autre vie in the other third, by purchase of the dower interest of 
his mother-in-law, provided that his mother-in-law should have 
a comfortable support out of his estate, specially charging it on 
the lands, and escribing them as ‘‘the lands devised to me by 
my deceased wife ;’’ devised the lands, subject to said — to 
his wife’s sister for life, and then charged ‘‘ the reversion of said 
lands’’ after her death with the payment of $3,000 to his per- 
sonal representative, for the benefit of his estate ; held, that while 
the charge for the support of the mother-in-law might extend to 
the testator’s entire interest in the land, the charge of $3,000 was 
restricted to his undivided two-thirds interest in the fee. Toney 
v. Spragins, 541. 


WITNESS. 


1. Impeachment of witness ; limitation of inquiry into character.—In 
impeaching a witness, the inquiry is not limited to his general 
character for truth, but may be extended to his character gener- 
ally. Motes v. Bates, 382. 








